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 P R O C E E D I N G S 

 Time:  1:54 p.m. 

  CHAIRPERSON GRIFFIS:  Good afternoon.  Let 

me call to order the September 9th Public Hearing of 

the Board of Zoning Adjustment of the District of 

Columbia.  I wish all of you a very good afternoon, 

and also to thank you for your patience. 

  We had a very busy and juggling schedule 

this morning, but we are here for the afternoon 

session.  We will get right to it. 

  I have a few opening remarks which are 

very important to understand, but let me first say I 

am Geoff Griffis, Chairperson.  Joining me today is 

the Vice Chair, Mr. Etherly, also Ms. Miller.  

Representing the Zoning Commission is Mr. Parsons for 

this afternoon. Representing the National Capital 

Planning Commission is Mr. Zaidain. 

  Copies of today's hearing agenda are 

available to you.  They are located where you entered 

into the hearing room.  So please avail yourself to 

look at the copy. 

  Also there are several things of note.  

All proceedings in public hearings before the Board of 

Zoning Adjustment are recorded.  Therefore, there are 

several aspects to that.  When coming forward, I will 
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need you to get comfortable in our nice, plush chairs 

and turn on a microphone.  You will need to state your 

name and your address for the record, so that the 

recorder correctly gives you credit for the important 

things that you will say to the Board.  You only need 

to do that once, and we will proceed on from there. 

  With that, I would note that we do not, 

and our regulations prohibit, any sort of disruptive 

noises or actions in the hearing room.  I don't 

anticipate that this afternoon, and we hardly ever 

have that, as we have a very civil population here in 

the District of Columbia.  But the important aspect to 

that is, if you say something in the hearing room, it 

is not on the record and, therefore, is of no use to 

us, not to mention we can't hear you. 

  So come forward, take the opportunity to 

speak into the microphone, and we will be able to put 

you into the record. 

  All persons planning to testify either in 

favor or in opposition also need to fill out two 

witness cards.  Witness cards are available to you -- 

somewhere.  Okay, good, they are near the door, and 

they are oftentimes at the table in front of us, but 

please before coming forward have those filled out.  

It will save some time.  Those cards go to the 
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recorder, who is sitting to my right. 

  The order of procedure for special 

exceptions and variances is:  First, we have statement 

and witnesses of the applicant.  Second, we have any 

government reports attendant to the application.  

Those include such things as Office of Planning, 

Department of Transportation, etcetera. 

  Third, we hear from the Advisory 

Neighborhood Commission; fourth, those parties or 

persons in support.  Fifth would be parties or persons 

in opposition, and sixth, we have closing remarks by 

the applicant. 

  Cross-examination of witnesses is 

permitted by the applicant and parties in the case.  

The ANC within which the property is located is 

automatically a party in the case. 

  The record will be closed at the 

conclusion of each of our hearings, and we will -- 

except for any material that the Board requests, and 

we will be very specific on what material is to be 

submitted into the Office of Zoning and when it is to 

be submitted into the Office of Zoning.   

  That is very important, because once we 

conclude our hearings, you are not able to submit 

anything that we have not asked for.  So make sure you 
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get it all in while we are here.   

  After the receipt of any materials 

requested by the Board are received, of course, then 

it goes without saying, the record would then be 

finally closed. 

  The Sunshine Act requires that this Board 

conduct all public hearings in the open and before the 

public.  This Board may, however, according to the 

Sunshine Act and its rules of procedure, enter into 

executive session.  Executive sessions are for the 

purposes of reviewing the record or deliberating on 

the case. 

  The decision of this Board in all cases, 

all contested cases, must be based exclusively on the 

record, which is why it is important for me to tell 

you all those other things beforehand.  Speak into a 

microphone, and get in all the information that is 

needed. 

  So that we avoid any appearance to not 

deliberating solely on the record that is presented 

before us, we ask that people present today not engage 

Board members in any conversation. 

  With that, I think I would just ask all 

people present to turn off any cellphones or beepers 

so we don't have any other types of disruptions in the 
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hearing room as we proceed, and we will make every 

effort to conclude at a reasonable hour this evening, 

and I will update you if we are going to go beyond six 

o'clock, quite frankly. 

  With that, Mr. Moy, I also wish a great 

afternoon to Mr. Moy from the Office of Zoning.  Mr. 

Nyarku is also with us today, and we are represented 

by Corporation Counsel, Ms. Glazer, who is sitting on 

my right. 

  At this time, the Board will hear any 

preliminary matters.  Preliminary matters are those 

which relate to whether a case will or should be heard 

today, such as requests for postponements, continuance 

or whether proper and adequate notice has been 

provided for a case. 

  If you are not prepared to go forward with 

a case today or you believe that the Board should not 

proceed with a case on schedule for this afternoon, I 

would ask that you come forward, have a seat at the 

table as an indication of a preliminary matter for the 

Board. 

  Before turning to anyone that might have a 

preliminary matter, I would ask staff, Mr. Moy, if 

there are any preliminary matters that he is aware of 

that the Board should undertake at this point. 
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  MR. MOY:  Yes, sir.  Thank you, Mr. 

Chairman.  We have two applications this afternoon 

with preliminary matters.   

  The first case, 17006:  The Office has 

received a letter of withdrawal.  The second case of 

the afternoon, application Number 17050, there is a 

request for a continuance. 

  CHAIRPERSON GRIFFIS:  Very well.  There is 

no action by the Board needed in the Ellis case, 

17006, as it has been withdrawn.  So we can move on.  

  Why don't we call the case of 17050 and 

take that up as a preliminary matter under the case. 

  MR. MOY:  Very good.  The case then is 

application Number 17050, application of Government of 

the United Arab Emirates, pursuant to 11 DCMR 3103.2, 

for a variance from the D(Diplomatic)/R-3 use 

provisions under subsection 330.5, to allow general 

office in a building formerly occupied by a chancery 

at premises 2209 Massachusetts Avenue, N.W.  That is 

in Square 2512, Lot 5). 

  The letter requesting continuance, Mr. 

Chairman, is Exhibit -- It is in your case folder as 

Exhibit Number 22, and we also have two requests for 

party status. 

  CHAIRPERSON GRIFFIS:  Is that all? 
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  MR. MOY:  Yes, sir.  That completes my 

briefing, sir. 

  CHAIRPERSON GRIFFIS:  Okay.  I would 

suggest that we take the party status requests first, 

and then we can go to the request for postponement of 

the hearing today.  Are the representatives from the 

Kalorama Neighborhood Council and the Sheridan 

Kalorama Historical Society here today? 

  If you would mind, a representative that 

would speak for each of the groups could just come 

forward.  If the Board has any quick questions, you 

would be prepared to answer those. 

  Let's take up the Sheridan Kalorama 

Historical Association party request first.  Did you -

- Question?  Have a seat.  Have a seat, just have a 

seat.  I'm not talking about continuance right now.  

What we are doing is trying to establish whether we 

grant party status or not. 

  So if you wouldn't mind stating your name 

and your address and the association that you 

represent. 

  MS. HAYS:  My name is Donna Hays.  My 

address is 2234 Q Street, N.W., and I am Vice 

President of the Sheridan Kalorama Historical 

Association. 
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  CHAIRPERSON GRIFFIS:  Okay.  And Ms. Hays, 

you are going to be speaking for and representing the 

group today? 

  MS. HAYS:  Yes, I am. 

  CHAIRPERSON GRIFFIS:  Very well.  Did you 

fill out an application, a party status request 

application on the OC form? 

  MS. HAYS:  We filed the form -- the format 

of the letter as requested by the Board of Zoning 

Adjustment.  I had the full party status instructions. 

 We followed that in our letter. 

  CHAIRPERSON GRIFFIS:  Okay.  But you 

didn't physically fill out the application, though? 

  MS. HAYS:  No. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. HAYS:  I didn't know there was one. 

  CHAIRPERSON GRIFFIS:  So what did you find 

to follow for your letter? 

  MS. HAYS:  I requested many years ago the 

 party status requirements, and there was -- I have it 

in my folder.  It tells us what to do. 

  CHAIRPERSON GRIFFIS:  Excellent.  Well, 

here is a great time and opportunity for me to sell 

the great work that the Office of Zoning has done, 

because I didn't do it. 
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  They have recreated all the forms which 

are to be filed, and one goes to the request for party 

status.  So we will get one for you.  If not, you can 

pick one up nextdoor, and we will just need that 

filled out and put into the file. 

  Board members, questions, deliberation on 

the Sheridan Kalorama Historical Association?  First, 

Ms. Hays, how many people do you represent and the 

geographic area of representation? 

  MS. HAYS:  There are about 1,000 

households.  I think through the years we have had 

members from each household.  I don't know what our 

current membership is at this moment. 

  CHAIRPERSON GRIFFIS:  What is your 

estimation?  Is it less than 50, above 500? 

  MS. HAYS:  Kendy French would be -- How 

many members would we have?  About 500 members, paying 

members. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. HAYS:  It's a 501(c)(3) organization.  

  CHAIRPERSON GRIFFIS:  Other questions from 

the Board at this time?  Is the applicant's 

representative here? 

  MR. HEIDEMAN:  Yes, we are.   

  CHAIRPERSON GRIFFIS:  I am going to ask 
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you on each of these parties whether you have any 

objection to granting party status to this.  So what I 

will ask you is, so we do this expeditiously within 

the matter of two minutes, if you have an objection. 

You can take a seat at the table.  Do you want to  

speak to this party?  Have you received this letter 

and reviewed it, indicating that you have?  Okay.  And 

you have no objection at this time? 

  MR. HEIDEMAN:  No objection. 

  CHAIRPERSON GRIFFIS:  No objection is 

stated by the applicant's representative, which we 

will get their name shortly. 

  Very well.  Board members, any objection? 

 Noting no objection, I take it as a consensus of the 

Board, and we can grant party status to the Sheridan 

Kalorama Historical Association at this time. 

  Our second is for the Sheridan Kalorama 

Neighborhood Council, and you are representing -- Yes, 

your name, please? 

  MR. CHAPIN:  Mr. Chairman, my name is 

Christopher K. Chapin.  I live at 2136 Leroy Place, 

N.W., and I am President of the Sheridan Kalorama 

Neighborhood Council, which is a dues supported 

membership organization of Sheridan Kalorama 

residents.  It functions as the neighborhood 
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association. 

  It has been in existence more than 50 

years.  We have approximately 280 to 290 dues paying 

members, and we represent the neighborhood in many 

issues having to do with embassies and preserving the 

residential character of Sheridan Kalorama. 

  CHAIRPERSON GRIFFIS:  And for 

clarification, your interest and how you might be -- 

and your representatives -- uniquely or distinctly 

affected if this were to be granted? 

  MR. CHAPIN:  Our organization works with 

task forces of neighbors and with outside counsel and 

works on analysis of zoning issues and on -- well, 

right now we are working on the comprehensive plan for 

D.C. and the effect changes to that might have on 

Sheridan Kalorama. 

  CHAIRPERSON GRIFFIS:  Okay.  So with that, 

I take it that in that overview and essentially 

advocating for the neighborhood that you would tend to 

be uniquely affected based on your representation and 

your interest? 

  MR. CHAPIN:  Yes.  We are the citizens 

association for Sheridan Kalorama. 

  CHAIRPERSON GRIFFIS:  Okay.  Does the 

applicant have any objection to granting party status? 
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  MR. HEIDEMAN:  No.  As stated before with 

the other applicant, we have no objection to party 

status.  And for the record, my name is Richard 

Heideman, H-e-i-d-e-m-a-n.  I am a licensed attorney, 

and our office in the District of Columbia is located 

at 1714 N Street, N.W., Washington, D.C. 20036. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much.  Just for clarification, that will be the last 

time you speak over there.  Otherwise, you are not 

going to get on the record.  I am going to have you 

sit down.  But there will be time for that. 

  That being said, questions from the Board? 

Concerns?  Any objections?  If I would note no 

objections, we can then grant party status also to the 

Sheridan Kalorama Neighborhood Council. 

  Let me also just say, you are now being 

represented here today as parties in this case.  You 

have full participation.  You have cross-examine 

rights.  Any responsibilities that we ask of the 

applicant, we will also ask of you in many cases.  

That will include such things as submitting findings 

of facts, conclusions of law.  We may ask you to brief 

certain things.  We may ask you to respond to certain 

things.  It is, obviously, a higher threshold of 

responsibility and participation than just giving 
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testimony. 

  With that, also in terms of testimony, in 

terms of cross-examination, we will not permit any 

sort of redundancy.  So as I note some very close 

similarities, there are good differences, which is why 

each could be granted party status, but there are also 

cross-overs.  I would ask that you coordinate your 

efforts so that we don't have to spend the time to 

preclude you from following lines that we feel have 

been already covered. 

  Is that clear?  Any other questions?   

  MR. CHAPIN:  No, no others. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Don't go anywhere. 

  Now as participants, let me have the 

representative from the applicant up to the table.   

  We have a request -- Is the ANC 

representative here?  I'm sorry, you need to come up 

also.  Could one of you give up a chair and add chairs 

if we need.  If I could have the applicant's 

representative sit at the end on my far left, and then 

let's just put up some extra chairs on this side to 

make people comfortable.  And you are speaking for the 

ANC?  If you wouldn't mind just giving your name and 

your address. 
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  MS. PERLMULTER:  My name is Sandra 

Perlmulter.  I am Chair of Sheridan Kalorama ANC-2D.  

My address is 2153 California Street, N.W., Apartment 

502, Washington, D.C., 20008. 

  CHAIRPERSON GRIFFIS:  Excellent.  And you 

have a request for postponement of this hearing today 

until sometime after your scheduled meeting of 

September 22nd.  Is that correct? 

  MS. PERLMULTER:  Yes, we did put in that 

request, but I do have a comment about it.   

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. PERLMULTER:  We indicated that 

request.  We received notice of the hearing, and at 

that point we had not had the opportunity to talk to 

our constituents, to get a barometer of our 

neighborhood, nor did we feel as though we would have 

some sense before our September 22nd meeting. 

  Since that time, we have actually gone on 

record with you and have worked with our neighborhood 

residence, and have a very clear indication of how we 

feel about this case, and we are prepared to go 

forward today. 

  CHAIRPERSON GRIFFIS:  Excellent.  Does the 

applicant have any response to that? 

  MR. HAGERTY:  Good afternoon.  My name is 
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James Hagerty, law firm of Kalbian & Hagerty.  I am 

the outside general counsel for the Embassy of the 

United Arab Emirates.  My address is 2001 L Street, 

N.W., Suite 600,  Washington, D.C.  I am also a D.C. 

resident.  I live at 2010 48th Street, N.W., 

Washington. 

  I was -- Mr. Heideman and I are 

professional colleagues.  He -- I only was brought 

into the case last Thursday.  Mr. Heideman is actually 

going to be the buyer and locate his law firm at or 

proposed -- If the transaction goes through, he is 

going to locate his law firm at the location and 

actually handled the application process so far.   

  CHAIRPERSON GRIFFIS:  Are we getting to -- 

You are ready or not ready to go forward? 

  MR. HAGERTY:  We are not ready to go 

forward.  We would like a continuance based on the 

fact that we had received assurances from -- or based 

on representations that have been made to me, this was 

told to us to be a routine transaction that -- or 

routine variance request that should be granted.  

Apparently not, and we would like -- 

  CHAIRPERSON GRIFFIS:  Who told you that? 

  MR. HAGERTY:  It doesn't matter.  I don't 

want to -- That was just my understanding. 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MR. HAGERTY:  And I would like some more 

time to try to get ready for the hearing.   

  CHAIRPERSON GRIFFIS:  What date are you 

proposing? 

  MR. HAGERTY:  September 23rd.   

  CHAIRPERSON GRIFFIS:  Okay.  Well, the 

only thing that the Board is going to entertain and 

the closest to that is September 30th.  So we will 

throw that into the mix, and I will get comments from 

everybody and, of course, I am going to all parties.  

I am going to get responses to everything.  But let me 

first state that the burden of the applicant, of 

course, is to show up and be prepared.  I mean, 

irregardless of what motions might happen or not 

happen, irregardless of anticipation of easy case or 

not case, we have the full jurisdiction to proceed 

today. 

  What I would like to do is hear from the 

other parties on this. 

  MS. PERLMULTER:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 

  MS. PERLMULTER:  I have a point of 

clarification. 

  CHAIRPERSON GRIFFIS:  Sure. 
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  MS. PERLMULTER:  Are these gentlemen the 

applicants or they are the buyers, and is there a 

difference?   

  CHAIRPERSON GRIFFIS:  Go ahead.  You can 

answer. 

  MR. HAGERTY:  The applicant is the 

Embassy, and I represent the Embassy, and the buyer is 

Mr. Heideman, or the proposed buyer is Mr. Heideman. 

  MS. PERLMULTER:  Right.  So you are 

representing? 

  MR. HAGERTY:  The Embassy. 

  MS. PERLMULTER:  The Embassy? 

  MR. HAGERTY:  Correct. 

  CHAIRPERSON GRIFFIS:  Any of the property 

owners, obviously, can have representation, and there 

will just be an authorization that they will be 

represented. 

  MS. PERLMULTER:  Even though he is a 

partner of the buyer? 

  MR. HAGERTY:  I'm not a partner at all.  I 

am a professional colleague. 

  MS. PERLMULTER:  Okay. 

  MR. HAGERTY:  Mr. Chairman, we have 

representatives here from the Embassy prepared to 

testify, if that's what we've got to do today, and we 
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are fully prepared to go forward, but we would -- No, 

I mean we would ask some extra time in accordance with 

our request last week, which we thought was reasonable 

under the circumstances. 

  CHAIRPERSON GRIFFIS:  Good.  Understood. 

  MS. PERLMULTER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Yes.  ANC, any 

objection to continuing to September 30th? 

  MS. PERLMULTER:  Well, as I mentioned, we 

are prepared to go ahead today.  If September 30th is 

your choice, I have no objection. 

  MEMBER ZAIDAIN:  I would like to ask a 

question on the record.  I am not entirely familiar 

with the ANC policies, but I know we had submission to 

the record in regard to whether or not they have 

submitted their official position.  At that time there 

was a request for continuance, but if we were to move 

forward today, it's my understanding that the ANC 

would not meet our policies in regard to giving them 

great weight in terms of their position.  Is that 

correct? 

  CHAIRPERSON GRIFFIS:  That may well be.  I 

have not seen the letter that shows the official 

position and the memo to the Board at this point.  But 

we can get to that.   



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 22

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  Are you anticipating -- Do you have that 

with you today?  Was there a public -- a noticed 

meeting, a motion, and a vote taken with a quorum 

present? 

  MS. PERLMULTER:  No, there was not. 

  CHAIRPERSON GRIFFIS:  Okay.  Next?  Any 

objection to continuing to September 30? 

  MS. PERLMULTER:  No. 

  MR. CHAPIN:  No objection. 

  CHAIRPERSON GRIFFIS:  Okay.  So both the 

Historical Association, the Citizens Association have 

no objection to continuing to the 30th.   

  MR. HAGERTY:  One question of the Chair, 

if I may.  Would September 23rd be possible, because 

it does impact a certain important matter that was 

referenced in a letter that we filed yesterday in 

terms of the contractual closing and an IRS deadline. 

 So if the 23rd could be granted, it is the request.  

That date was selected, noting that the ANC did not 

meet in the summer.  I received a very courteous call 

from the Chair of the ANC, advising me that they did 

not meet, and that she felt an obligation under the 

law -- 

  CHAIRPERSON GRIFFIS:  Let me address that 

directly. 
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  MR. HAGERTY:  -- and their hearing is the 

twenty-second. 

  CHAIRPERSON GRIFFIS:  The direct answer to 

that is, even if we had the hearing today, even with a 

bench decision, it is not guaranteed you would have an 

order out by the 25th anyway.  So in some respects, 

that isn't the most critical time, in my mind. 

  When I factor all this in,  we did have a 

request for continuance that we were actually 

entertaining over lunch and discussing.  I guess I can 

say that.  So we were anticipating that there was some 

consensus to this. 

  When we all roll around, never is there a 

case where we can appease everybody.  So my personal 

opinion is I go to my schedule and this Board's 

schedule and see what accommodates us.  What 

accommodates us perfectly is going today. 

  Now I think we can lend ourselves to a 

little understanding in particular situations, but to 

fit in the 23rd, to then answer your question even 

more directly, I'm not sure you would have an order 

which would facilitate what you need. But secondly, we 

have six cases of which I would anticipate that 

numerous ones would be fairly lengthy. 

  I could put you at the end of that day, 
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which may mean eight or nine o'clock, of which case we 

will have a good tired Board and an angry crowd, and 

we've done that before.  It's not a problem.   

  Let me hear from the Board. 

  VICE CHAIRPERSON ETHERLY:  Mr. Chair, if I 

may, I agree with you 100 percent.  I thought perhaps 

we were ready to move forward relatively quickly with 

the continuance request.   

  I would just as soon move forward today, 

Mr. Chair.  I mean, the ANC has said that they are 

willing to entertain the continuance, but at the same 

time would be able to move forward.  Of course, that 

would be done without -- in the absence, I should say, 

of a formal ANC vote, but clearly we would still be 

able to at least entertain testimony from 

representatives of the ANC, although that would 

probably raise some issues as to -- Clearly, we 

couldn't accord great weight to it.  But at this 

juncture, if there is a time crunch here, given what 

appears to be a very ambitious day on the 23rd, as it 

is, the applicant has indicated that they would be 

able to move forward to an extent today with witnesses 

and some form of testimony. 

  I would just as soon move forward today, 

Mr. Chair, at this point. 
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  MR. HAGERTY:  May I be heard, Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. HAGERTY:  In fact, the request for the 

continuance was filed in advance, and we have 

requested an opportunity to meet with the ANC at their 

meeting at September 22nd in an attempt to communicate 

directly with the affected members of the community 

before we would come forward with the hearing for you. 

  Therefore, under the circumstances, if the 

23rd doesn't work, then -- and the 30th is the order 

you would be entering, that seems to be preferable; 

because if we proceed today, there won't be an 

opportunity to communicate with the members of the 

community, and the documents that already have been 

filed are very strong, but they have not had an 

opportunity to confer with us nor us with them in a 

public forum. 

  So it was merely an inquiry, was September 

23rd possible for reasons I have stated, but if not, 

September 30th is what we'll work with. 

  CHAIRPERSON GRIFFIS:  For clarification, 

even meeting with the ANC, you may persuade them to 

support the application.  The testimony is to be made 

before the Board.  I have often said, and probably too 

often, but isn't a popularity contest. 
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  It is important to get the support of the 

ANC, because the ANC knows the issues that would be of 

detriment.  But there that is.  That being said -- 

Yes?  You are? 

  MS. FRENCH:  I am Kendi French.  I am 

actually President of the Sheridan Kalorama -- 

  CHAIRPERSON GRIFFIS:  Sorry.  You shifted 

chairs. 

  MS. FRENCH;  Yes.  -- of the Sheridan 

Kalorama Historical Association.  I just want to bring 

to the Board's attention that we are a commission of 

only two commissioners, and both commissioners are 

present today, and they have made extensive e-mailing 

to let the neighborhood know what is going on.  I just 

wanted -- 

  CHAIRPERSON GRIFFIS:  Okay.  The issue is 

we have our regulations, that there is a form that has 

to be produced in order for us to give it great 

weight, and that would give it some availability to do 

that.   

  I am hearing the applicant saying that the 

time that would -- if we continue, would serve to 

continue discussions with the community and possibly 

shed some light on their opinion. 

  I am of two frames of mind here.  I'll put 
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it to my Board at this point.  I would start the case 

today and see how far we get.  We could set a limit of 

time and then move ahead.  It would then be continued, 

or we fresh on the 30th, first case.  Actually, it 

will be second case in the afternoon on the 30th. 

  What is the Board's preference? 

  COMMISSIONER PARSONS:  Mr. Chairman, I 

just don't think this is ripe for hearing today. 

  CHAIRPERSON GRIFFIS:  Okay. 

  COMMISSIONER PARSONS:  It is apparent from 

both sides that they could use more time here.  To be 

driven by some legal obligation that is occurring on 

the 23rd, I think the applicant comes forward and 

waves that by saying -- waves a legal obligation, 

waves it before us by saying they would like more time 

to be prepared, they would like more time to work with 

the community. 

  So I don't think it would be productive 

and probably would end up in taking more of the 

Board's time, if we did it today, over the long term. 

  CHAIRPERSON GRIFFIS:  Well said.  Others? 

 Ms. Miller? 

  MEMBER MILLER:  I would be in favor of 

postponing until the 30th also.  It seems like I've 

heard that most of the parties agree to the 
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postponement and that it would serve the purpose of 

actually getting the community's input and getting the 

ANC in a position where they could be afforded great 

weight.  I'm not sure that I heard the ANC's position 

on this motion, though, the postponement.  Are you in 

favor? 

  CHAIRPERSON GRIFFIS:  They said they were 

here, ready to go. 

  MS. PERLMULTER:  We are ready to go. 

  MEMBER MILLER:  You prefer to start today, 

even though you haven't -- you wouldn't be afforded 

great weight? 

  MS. PERLMULTER:  Yes.  We are in 

opposition, but yet we certainly feel as though what 

our -- We know what our residents feel, and we are 

prepared to go today. 

  MEMBER MILLER:  Okay.  I would be in favor 

of postponing this. 

  CHAIRPERSON GRIFFIS:  Any other comments? 

  MEMBER ZAIDAIN:  I am amenable to that, 

anything but the 23rd, and that is not to be arbitrary 

toward the applicant.  I just don't think it would be 

fair to cram this onto an already tight agenda.  It 

wouldn't work well for anybody.   

  CHAIRPERSON GRIFFIS:  I absolutely agree. 
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 All right.  We will set this for second case in the 

afternoon of September 30th.  In the meantime, two 

things.  First of all, we have asked for submissions. 

 Obviously, the ANC is able to put together that 

letter and submit it to the Board. 

  The other is party request applications or 

forms, rather, should be filled out and put into the 

record. 

  Now we have established parties.  You know 

who the applicant is. Before you leave, you need to 

know exactly how to serve each and every one of them. 

 Anything that comes into the record in the meantime 

to the 30th needs to be served to all parties in this 

case and the applicant, and to the Office of Zoning 

and into the record.  Is that clear? 

  So even your form that you fill out for 

your party status request will need to be served to 

everybody, all the parties and the applicant. 

  MS. FRENCH:  What address is the 

applicant? 

  CHAIRPERSON GRIFFIS:  That's not my issue. 

 You can talk to them afterwards and see how they want 

to be served and where they want to be served. 

  Any other questions, procedural 

clarifications?  Everyone is clear, September 30th 
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then. 

  MS. PERLMULTER:  These aren't plush 

chairs. 

  CHAIRPERSON GRIFFIS:  That's the first 

time I've ever been called on that.  Very well.  We 

will see you all on the 30th.  I hope the first case 

in the afternoon doesn't go long.  Our afternoon 

session starts at one.  You are the second case in the 

afternoon.   

  Mr. Moy, is there anything else for us to 

do today? 

  MR. MOY:  Yes, sir.  We have one more 

application for the afternoon, which is Application 

Number 17047 of 33 PST LLC, pursuant to 11 DCMR 

3103.2, for a variance from the off-street parking 

requirements under subsection 2101.1, to allow the 

conversion of a warehouse to an entertainment 

nightclub in the C-3-C District at premises 33 

Patterson Street, N.E.  That's in Square 672, Lot 255. 

  We have in the case folder the OP report, 

which is Exhibit Number 46, as well as two requests 

for party status.  That completes my briefing, Mr. 

Chairman. 

  CHAIRPERSON GRIFFIS:  Mr. Moy, can you 

clarify?  Oh, I understand.   
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  MR. MOY:  The party status exhibits are 

Exhibit Number 39 and Exhibit Number 40.   

  CHAIRPERSON GRIFFIS:  Indeed.  Board 

members, let's do party status requests, Exhibit 

Number 39, which were submitted by Mr. Gell 

representing the Capitol Square, I believe it's 

Management, LLC.  Are there any questions, 

clarifications?   

  I think a good what I'll call aspect of 

the representation is the property ownership and the 

adjacency.  Several are some extent away.  However, 

there are -- 50 Patterson is noted on page 2 of the 

attached to the party status application as directly 

across the street from the proposed nightclub. 

  Any other clarifications on this?  Very 

well.  If the applicant's representative can introduce 

themselves? 

  MR. GELL:  Mr. Chairman, my name is 

Stephen Gell.  I am an attorney representing Capitol 

Square Management LLC. 

  CHAIRPERSON GRIFFIS:  That is true. 

  MR. GELL:  And requesting party status. 

  CHAIRPERSON GRIFFIS:  Thank you.  Is there 

objection from the applicant? 

  MR. HELLMAN:  Yes. 
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  CHAIRPERSON GRIFFIS:  Okay.  I just wanted 

to make sure you knew I was ready for you.   

  MR. HELLMAN:  My name is Jay Hellman, 8225 

Windsor View Terrace, Potomac, Maryland. 

  CHAIRPERSON GRIFFIS:  And you had an 

objection to the request for party status? 

  MR. HELLMAN:  Yes.  I feel that the way 

they have failed to interact with the applicant during 

the process -- I mean, the Board has known me for 

sometime.  I make a lot of phone calls, send e-mails, 

and try to meet and greet and discuss things, so that 

by the time we get to a public hearing the homework 

has all been done. 

  So I can't tell you how many phone calls I 

have made and how many e-mails I have sent and tried 

to engage in a dialogue, and I feel that most of the 

issues that they have raised here are not germane to 

what the issue is, which is a parking variance. 

  I feel that some of the properties, as you 

observed, Mr. Chair, are kind of far away, and I think 

they have exaggerated some of the other closeness.  

But, nevertheless -- 

  CHAIRPERSON GRIFFIS:  Okay.  If I 

understand your two points, Mr. Hellman, first of all, 

that they haven't responded or communicated with you 
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actually doesn't go to the criterion of which we 

either award or deny party status requests.   

  What does go to, and I think one of the 

most important pieces, is how the requested party will 

be more significantly and uniquely affected in 

character and kind by the proposed zoning action, 

other than persons in the general public.  That, in 

fact, is question number 6 on our application. 

  Your point is their objection goes to more 

of a use issue, and this is a parking variance.  Is 

that correct? 

  MR. HELLMAN:  Yes, and the uniqueness that 

you mentioned, Mr. Chair.  I have letters in the file 

from neighbors that are closer than they are that are 

happy with us.  So I am going to suggest that it is 

not unique and that -- as well.  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Although I 

find in looking at the party request Item E under 1 on 

page 1, they do talk about parking and the influx of 

parking and the attendant difficulty it will create 

for their properties.  Is there a response to that? 

  MR. HELLMAN:  The parking that is at a 

premium is during workday hours, and the parking that 

we would be bringing is at nighttime and weekends.   

  CHAIRPERSON GRIFFIS:  Okay.  So you don't 
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think they could be affected by your parking? 

  MR. HELLMAN:  That is correct.  Mr. Gell? 

  MR. GELL:  Yes, Mr. Chairman.  I'll take 

the last point first.  Since we own several properties 

in the area, we feel that we are going to be even more 

affected than many of the other owners of property who 

may own fewer buildings or have fewer properties that 

could be impacted by the parking issues that we have 

identified, in addition to which I think we have 

suggested, and I think we can make a pretty good case, 

that the parking impact is not just going to be at 

night, but it is going to be during the day as well. 

  CHAIRPERSON GRIFFIS:  Okay.  But talk to 

me not -- rather than getting into the heart of the 

case -- based on your unique condition, and that is 

the combination of the numerous properties that are 

owned, that the issue of parking will have a great 

impact on your use of the property.  Is that correct? 

  MR. GELL:  That's correct.  We have also 

made the point that some of our properties are rented 

to the District government for use for methadone and 

alcohol rehab clinics, which we feel would be severely 

impacted by a use that is going to have cocktail 

lounge starting at four o'clock in the afternoon. 

  CHAIRPERSON GRIFFIS:  Indeed.  Well, you 
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could conceivably make a case for no other uses 

surrounded by that, because anything might be a bad 

effect or a trigger, wouldn't you say?  Without 

answering that, I don't -- I'm not persuaded by the 

fact of the use that is established would then 

preclude someone else from using their property and, 

in fact, as a matter of right use in this zone. 

  So let me hear from other Board members, 

if there is more of a persuasive argument that they 

have heard in terms of entertaining the uniqueness of 

the adjacent uses, how it might be impacted by this 

proposed use. 

  Very well.  Mr. Gell, anything else? 

  MR. GELL:  Well, the other points that we 

have mentioned is that nightclubs, if they are not 

properly operated, secured, monitored and so forth, 

can have a severe impact on a neighborhood, simply by 

the fact that people getting out of a nightclub at 

three in the morning may have a bit more liquor in 

them and decide to do some vandalism in the area. 

  I'm not suggesting that that is what the 

applicants intend, but that has been the case in many 

other areas, in addition to which some people are 

denied entrance and may take their anger out on the 

neighborhood. 
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  I didn't want to get into the basic case, 

but I have to indicate to what extent our particular 

properties are likely to be impacted, but the parking 

is one of the biggest issues. 

  CHAIRPERSON GRIFFIS:  Okay.  So what you 

are leading up to is, by granting the relief from 

parking, you would be impacted because this could 

establish itself and be used and, if that use is 

established, that there might well be safety, property 

issues involved? 

  MR. GELL:  Clearly, there may be other 

uses that would need less parking and where the 

request for parking variance would not be quite as 

severe, where it might be a harder -- we might have a 

harder time showing that the parking issue is going to 

be a severe impact on us.  But it seems to me that all 

of the issues relating to the establishment of any use 

to request a variance are at issue when you talk about 

the impact of granting this particular variance on the 

neighborhood. 

  MR. NUNLEY:  Mr. Chairman, Edgar Nunley at 

4707 Brinkley Road, Temple Hills, Maryland, and I am 

here in support of the applicant. 

  CHAIRPERSON GRIFFIS:  Support of the 

applicant? 
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  MR. NUNLEY:  Well, as co-representative, 

if you will. 

  CHAIRPERSON GRIFFIS:  Okay.  I'm really 

interested in preliminary matters.  Let's keep it 

limited to one person.  This should go very quickly, 

but go ahead. 

  MR. NUNLEY:  All right.  I just wanted to 

respond to Mr. Gell's last comments.  I still believe 

he is speaking more to use than the issue before the 

Board.   

  CHAIRPERSON GRIFFIS:  Okay, and that's 

understood.  Mr. Gell is taking us in a good 

direction, and it may be, and it will be very 

pertinent in the case.  But I don't want to go too far 

in terms of party status approval or denial. 

  Any other questions, quick questions, for 

Mr. Gell from the Board?  Clarifications?   

  Mr. Gell, is there any sort of loading or 

anything else of the properties impacted or 

potentially impacted by this property? 

  MR. GELL:  Certainly, the entrances and 

exits of our lots and our buildings could be impacted 

by delivery trucks and other trucks that can't find 

parking on the premises during the day.  That, we 

think, is going to be a nightmare as well. 
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  Bringing buses into the area in case of 

corporate seminars and so forth is going to have a 

heck of a load on the street, and could impact the 

exits and entrances to our parking lots. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MR. GELL:  Those are some of the points. 

  CHAIRPERSON GRIFFIS:  Board members, any 

strong feelings? 

  VICE CHAIRPERSON ETHERLY:  Mr. Chair, I 

have no objection to the application for party status. 

  MEMBER MILLER:  I have no objection.  I 

think the fact that Mr. Gell represents several 

properties in the area that are within a close range 

of the proposed variance use -- it's grounds usually 

for party status.  So usually people who are in close 

proximity, we grant party status to.  So he represents 

several in close proximity. 

  CHAIRPERSON GRIFFIS:  Well, that's not 

entirely correct. 

  MEMBER MILLER:  Oh, I'm sorry then.  Okay, 

but it is a parking issue where, if they are in close 

proximity, it's quite credible that they are going to 

be more impacted than others. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

If there is no objection -- Mr. Parsons? 
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  COMMISSIONER PARSONS:  I just have one 

question, Mr. Gell.  It's not clear from your 

application how many of your properties, the 

properties of those that you represent, are improved? 

  MR. GELL:  I'm sorry? 

  COMMISSIONER PARSONS:  Are improved?  I 

noticed that a couple of them are parking lots. 

  MR. GELL:  That's correct.   

  COMMISSIONER PARSONS:  You don't have to 

be specific by address.   

  MR. GELL:  I'd be glad to give you those 

addresses, 33 N Street, which is 50 feet away -- 

  COMMISSIONER PARSONS:  No, you don't have 

to do that.  All I'm asking, of the properties you 

have identified, how many of them are actually 

improved? 

  MR. GELL:  I believe three of the five are 

improved, or three of the six -- four of the six.   

  COMMISSIONER PARSONS:  Three of the six?  

The others are used for parking lots? 

  MR. GELL:  Two are parking lots, yes. 

  COMMISSIONER PARSONS:  The other one is 

just vacant, gravel? 

  MR. GELL:  No, no.  They are parking lots 

or they are improved.  So -- 
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  COMMISSIONER PARSONS:  Okay, thank you.  

Are these parking lots that your clients operate 

potential parking facilities for this -- the clientele 

here? 

  MR. GELL:  I believe they are all under 

contract to the District government for use for their 

own parking.  The extent to which they have control 

and can grant some right to use them for parking for 

the nightclub, I really don't know the answer to that. 

 Presumably, they could, but these are currently under 

contract to the nightclub is my understanding -- I 

mean to the District. 

  COMMISSIONER PARSONS:  So they would not 

be available, because the contract is 24 hours a day? 

  MR. GELL:  No, no.  I think the District 

would have the right to decide how to use the property 

and, if whoever is running the parking lot were 

willing to grant some use, it might be possible under 

that lease to give that, in effect, a sublease. 

  COMMISSIONER PARSONS:  You can see where 

I'm going.  I just don't want to get in a position 

where we are granting party status to somebody who's 

got some other interest here than they are being 

represented with these --  

  MR. GELL:  I'm not sure where you are 
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going, Mr. Parsons. 

  COMMISSIONER PARSONS;  Well, this is a 

parking issue. 

  MR. GELL:  Yes, that's correct. 

  COMMISSIONER PARSONS:  Your clients manage 

parking lots within 300 feet.  So I am trying to 

ascertain what is the meaning of that.  Is it that 

this applicant may have gone somewhere else for 

parking, and the reason you are here as a party is 

because you feel you were aggrieved, because you 

haven't gotten the opportunity to provide parking for 

this facility.  I mean, I don't want to get into the 

case. 

  MR. GELL:  Oh, no, no. 

  COMMISSIONER PARSONS:  But I'm very -- I'm 

not understanding and do not -- Well, I do not support 

your party status here. 

  MR. GELL:  Perhaps I can answer it 

directly.  I'm not aware of any instance in which we 

have either offered parking or denied the use of the 

property for parking.  I wish that Mr. Garrish were 

here.  Unfortunately, he was called away to North 

Carolina.  He had intended to be here, actually, until 

yesterday, and he would be able to answer your 

questions much more directly. 
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  The fact is I'm not aware of any instance 

in which we have tried to get them to lease parking 

from us and they have refused, and somehow we are 

trying to get back at them.  That's not the case here, 

in addition to which, if you look at 51 N and some of 

the other government buildings, the public is not 

permitted very often to park in those spaces that are 

reserved for the employees. 

  Many people who come to those buildings 

need parking or would be discouraged from coming, for 

instance, to a methadone clinic if they can't find 

parking in the neighborhood. 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  We 

understand, and that is actually in your written 

submission, too.  Mr. Parsons, I appreciate that.  I 

think Mr. Gell has addressed that, I'm not sure for 

your satisfaction, but there doesn't seem to be any -- 

He has not admitted to any vendetta in terms of 

putting in this party application. 

  Let me hear from others lastly on this 

issue.  Is there any other notes of objection?  Very 

well.  Mr. Parsons, do you maintain an objection to 

this? 

  COMMISSIONER PARSONS:  Yes, I do. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  
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Let me move approval of the Capitol Square Management 

LLC request for party status and ask for a second. 

  MEMBER MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thanks, Ms. Miller. 

 Any further discussion on the motion?  Very well, I 

would ask for those in favor of the motion, signify by 

saying Aye.  And opposed?  Thank you. 

  Let's take up the Holland & Knight 

representing 3060 M Street Limited Partnership request 

for party status.  Again, there are some similarities 

with the issue.  However, I find a substantial 

uniqueness to the concerns of how they would be 

affected, impacted. 

  As their statement reads, they are in very 

close proximity to the proposed site, also regarding 

the traffic congestion, public safety issues, the 

exceptional proximity of 36th Street to the properties 

-- or to the applicant's property, as they are laying 

out in their request impact, even greater extent than 

the surrounding property owners, I think. 

  Are there any questions from the Board for 

the representative?  Any clarifications?  Not at this 

time.  Does the applicant have any objection to 

granting of party status to the 3060 M Street Limited 

Partnership? 
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  MR. HELLMAN:  I apologize.  For some 

reason, I didn't have a copy of this statement before, 

which is obviously my fault.  I've been down here and 

gone through the file. 

  CHAIRPERSON GRIFFIS:  You haven't seen 

this? 

  MR. HELLMAN;  No, I have not seen this. 

  CHAIRPERSON GRIFFIS:  Were you not aware 

that there was a request for party status? 

  MR. HELLMAN:  No, I was not even aware of 

that. 

  CHAIRPERSON GRIFFIS:  Okay, let's get you 

a copy of this.  Is the ANC represented today? 

  MR. PERNELL:  Yes, I am.  Commissioner 

Pernell is here representing the ANC. 

  CHAIRPERSON GRIFFIS:  Oh, indeed.  Forgive 

me, Mr. Pernell, because I should have had you weigh 

in also on the last request for party status.  Do you 

have any objection to granting the party status of 

3060 M Street Limited Partnership? 

  MR. PERNELL:  That is the one that Mr. 

Gell is representing? 

  CHAIRPERSON GRIFFIS:  I may need you to 

come up and speak into a microphone.  I'm sorry to 

keep everyone fluctuating.  If you wouldn't mind, just 
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give me your name. 

  MR. PERNELL:  Commissioner Daniel Pernell, 

Chair of the License and Economic Development 

Committee of ANC-6C Commission, and my address is 1116 

3rd Street, N.E.   

  CHAIRPERSON GRIFFIS:  And did you have any 

objection to the now being entertained 3060 M Street 

Limited Partnership? 

  MR. PERNELL:  I have not received any 

material on their party status, nor have I received 

anything on the Capitol one either in the first part 

where you just approved. 

  CHAIRPERSON GRIFFIS:  When you say 

received? 

  MR. PERNELL:  We have not received the 

information to the ANC that they wanted party status 

in this case. 

  CHAIRPERSON GRIFFIS:  Okay.  From our 

requirements, that wouldn't have needed to have 

happened.  It would have been submitted into the 

record.  Okay.  So you haven't had time to review it? 

  MR. PERNELL:  Which we didn't -- 

especially on the first applicant that wanted party 

status, Mr. Steve Gell, as far as being owners of the 

methadone centers, which we have a number of 
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complaints in the community, and it has been an 

enormous effect to the community. 

  CHAIRPERSON GRIFFIS:  I know, but I can't 

hear testimony about their operation. 

  MR. PERNELL:  But what I'm saying is that, 

when these -- 

  CHAIRPERSON GRIFFIS:  Let me interrupt 

you, because what we are doing is entertaining the 

party status.  We can recess for five minutes.  I'm 

going to get you a copy and also the applicant a copy. 

 Already done?  How fast am I? 

  MR. PERNELL:  Would I be able to make an 

opinion on the first one, which we did not get an 

opportunity to the ANC to reject party status for the 

Capitol group. 

  CHAIRPERSON GRIFFIS:  Have you reviewed 

their request? 

  MR. PERNELL:  I have not gotten anything 

from them. 

  CHAIRPERSON GRIFFIS:  Take five minutes 

and review it.   

  (Whereupon, the foregoing matter went off 

the record at 2:46 p.m. and went back on the record at 

2:58 p.m.) 

  CHAIRPERSON GRIFFIS:  Okay, let's resume. 
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 Before we left, we had distributed, I believe, both 

applications for party status to the ANC and the 

applicant.  Does the ANC want to make comments? 

  MR. PERNELL:  Mr. Chair, I don't -- See, I 

haven't had an opportunity to digest this three-page 

party status from Holland & Knight, but I would say I 

take the position not to object to it, but I did have 

some serious objection on the first one, and you 

didn't give me an opportunity to come forward to have 

opposition against the Capitol planning group -- 

Capitol Square Management Group. 

  CHAIRPERSON GRIFFIS:  What is your 

objection? 

  MR. PERNELL:  My objection to them, that 

they are owners of the methadone center since 1999.  

We have had numerous complaints. 

  CHAIRPERSON GRIFFIS:  Okay, let me stop 

you there.  The application and the criteria on which 

we weigh party status is very clear.  If you go to 

that -- and in fact, it's attached to that piece -- 

you can talk to me about those issues.  Frankly, even 

for party status and, more importantly, as we get into 

this, what is the use of the adjacent, whether they 

are parties or not, is not of pertinence to us unless 

it relates directly to the parking -- 
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  MR. PERNELL:  Well, I'll say this.  

Neither party here, but I don't have any problems with 

Holland & Knight, but neither party here are sitting 

on the panel with DDOC and myself as the Commissioner 

in the area of New York and Florida Avenue where we 

are addressing the issues of impacts of buses and cars 

in the area. 

  CHAIRPERSON GRIFFIS:  I'm not sure I 

follow what the relevancy is at this point -- 

  MR. PERNELL:  The relevancy -- I mean, you 

allowed them to talk about what the impact would be, 

and they brought up buses, and I'm addressing the 

rebuttal of that, is that they have not addressed the 

bus issues of impact of the adjacent -- 

  CHAIRPERSON GRIFFIS:  Who hasn't, the 

Capitol Management? 

  MR. PERNELL:  That's right.  I sit on the 

DDOC committee -- 

  CHAIRPERSON GRIFFIS:  I'm not being very 

clear.  If you look at the criteria for granting party 

status, again the most important piece for this Board 

in looking at it, as all the other relevant matters 

are filled out, is to explain how a party application 

or person's interest would be more significantly 

distinctly uniquely affected in character or kind by 
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the proposed zoning action than that of other persons 

in the general public. 

  MR. PERNELL:  Okay.   

  CHAIRPERSON GRIFFIS:  That being said, Mr. 

Gell brought up what he believed, and the Board has 

found -- not unanimously, but had found that they were 

going to be uniquely and significantly distinctly 

affected if this relief was granted. 

  Now to bring up issues of buses doesn't 

mean he's here to cure the buses or that we were 

engaging in testimony or rebuttal testimony or cross-

examination.  Is that clear? 

  MR. PERNELL:  It's somewhat clear, but 

I'll say this.  We need to move on with this, and we 

can show you that some of the evidence that both 

parties who asked for party status, Holland & Knight 

and the Capitol group, have said some inconsistent 

information concerning the area for party status, and 

I'll leave it at that. 

  CHAIRPERSON GRIFFIS:  What inconsistency? 

  MR. PERNELL:  Well, this whole situation 

is that they have properties in the area.  They had an 

opportunity to work with the ANC, and they have not.  

I have not heard from these people until this day. 

  CHAIRPERSON GRIFFIS:  But that doesn't 
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preclude them from putting a party status application 

in, does it? 

  MR. PERNELL:  Well, to me, also they are 

not members of the community except for their 

businesses are there. 

  CHAIRPERSON GRIFFIS:  So you think we 

ought to deny because they are not members of the 

community and didn't meet with the applicant or the 

ANC? 

  MR. PERNELL:  And based on that, because 

they do not attend the meeting, and when they do 

official letters like this, it's not assigned to ANC 

so I can have an objection here today.  That is not 

fair.  They are not -- They are ignoring the ANC.  The 

only time they come to the ANC is when they want 

support, when they want someone to -- I mean, they 

know we are going to turn this down, the reason why 

they didn't send me a letter. 

  CHAIRPERSON GRIFFIS:  Understood.  Okay.  

I hope you appreciate our rules of procedure also, 

which I have already stated.  So I won't reiterate. 

  MR. PERNELL:  And I caution the Board 

members to listen very close to Holland & Knight's 

statement, including Mr. Gell's statement today, and 

you are going to find some inconsistencies according 
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to their status. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, as a 

party in this application, you have cross-examine 

privileges, and you can avail those at the appropriate 

time. 

  Does the applicant have any objection to 

the request for party status by 3060 M Street? 

  MR. HELLMAN:  Yes, I do. 

  CHAIRPERSON GRIFFIS:  And they are? 

  MR. HELLMAN:  That I feel that that 

applicant is not uniquely affected.  One of the 

letters that I have shown on the screen, which is in 

the record, is from the property that is immediately 

across the street from us on Patterson Street, which 

is owned by Hanger Orthopedic, in support of the use, 

and we have a letter in the record from RLARC, which 

owns property both in front of us on Patterson Street 

and to the side of us, that are essentially 

substantially similar types of property for future 

development as the 3060 M.   

  In fact, one of their major properties 

happens to be -- was just -- The old building was 

demolished, and it was paved as a parking lot, and is 

a -- and there was a substantial investment made to 

build that parking lot, which suggests to me it will 
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be a parking lot for a couple of years. 

  CHAIRPERSON GRIFFIS:  Okay.  That -- 

  MR. HELLMAN:  So I see nothing -- 

  CHAIRPERSON GRIFFIS:  -- doesn't preclude 

that they wouldn't have -- So your basis is there is 

no uniqueness because, after all, there are others 

that have similar situations that are in support? 

  MR. HELLMAN:  Correct.  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Yes? 

  MR. GLASGOW:  Thank you, Mr. Chairman.  On 

behalf of 3060 M Street, we state that, as the 

immediately abutting property owner contiguous to this 

site, that we are uniquely affected.  There is no 

other private property abutting the subject site in 

that square. 

  We would be uniquely affected in their 

inability to have the parking and provide their 100 

spaces, in that it's made clear that they plan on 

using the surface parking, on-street parking area, and 

the property owner that has the most frontage on 

Patterson Street that would be affected by the use of 

that on-street parking is 3060 M Street.  So we are 

uniquely affected by this situation, and should be 

accorded party status. 

  CHAIRPERSON GRIFFIS:  Good, thank you.  
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Excellent.  Can you point out where your property is 

in relation to the site on the slide that is now on? 

  MR. GLASGOW;  Sure.  It's where the bus 

parking lot is.  It's full of buses right now. 

  CHAIRPERSON GRIFFIS:  And, Mr. Hellman, 

would you mind pointing out the site? 

  MR. HELLMAN:  The site is -- This is also 

-- Mr. Chairman, I'll point it out.   

  CHAIRPERSON GRIFFIS:  I need your site, 

Mr. Hellman.   

  MR. GLASGOW:  I'll point out our site, 

which was the first question. 

  CHAIRPERSON GRIFFIS:  Right, which is the 

bus parking there. 

  MR. HELLMAN:  Our site is right here. 

  CHAIRPERSON GRIFFIS:  And it abuts that 

parking lot.  Is that correct?  Very well, I'm clear. 

 Other questions from the Board?  Man, we need a good 

map.  I can't read any of these things.   

  COMMISSIONER PARSONS:  I would support 

party status in this case. 

  VICE CHAIRPERSON ETHERLY:  I would agree, 

Mr. Chair.  I have no objection.  I'll simply just 

offer, I believe clearly that the debate and dialogue 

that we have had on party status will clearly -- 
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clearly dictates the need for us to keep ourselves 

focused and very pointed as we get into the actual 

substance of this application.  So I'm prepared to 

move forward in support of the party application. 

  CHAIRPERSON GRIFFIS:  Thank you.  Others? 

  MEMBER ZAIDAIN:  I concur with Mr. 

Etherly. 

  CHAIRPERSON GRIFFIS:  Is there any 

objection to granting party status to 3060 M Street?  

Not noting any, I'll take it as consensus of the Board 

and grant party status.  Of course, as I said before, 

you may have been aware, we won't allow any sort of 

redundant testimony, cross-examination or anything  

else.  So let's proceed accordingly. 

  That being established, we have two 

parties in this -- three parties in this case, 

including the ANC.  Mr. Hellman, I'll turn it over to 

you as you are going to present the case.  Is that 

correct? 

  MR. HELLMAN;  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. MOY:  Mr. Chairman, if I may 

intervene, I may need to administer the oath. 

  CHAIRPERSON GRIFFIS:  Oh, that would be 

fabulous.  "May" is not correct.  You will.  If I 
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could have everyone that is going to testify before 

the Board today to please stand and give their 

attention to Mr. Moy, he is about to swear you in. 

  MR. MOY:  Raise your right hand, please.  

Do you solemnly swear or affirm that the testimony you 

are about to give in this proceeding will be the 

truth? 

  (Witnesses sworn.) 

  CHAIRPERSON GRIFFIS:  Whenever you are 

ready, Mr. Hellman. 

WHEREUPON, 

 JAY HELLMAN 

was called as a witness by the Applicant and, having 

been duly sworn, was examined and testified as 

follows: 

 DIRECT TESTIMONY 

            BY MR. HELLMAN:  If I might introduce the 

people that are a part of our team, Ed Nunley as, 

I guess, almost all of you know, is a zoning 

consultant working with us.  Osborne George is the 

transportation consultant that has been working with 

us, and Earl Horton is an attorney who has been 

working with us in the context of the enterprise zone 

and redevelopment and revitalization of the city.  

Then Michael Rehman and his wife, Lillian, and his 
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boss, Isabella, are the club owners and operators that 

will be actually creating this facility. 

  There are -- One of my great faults is I 

get involved in too many things and thinking about too 

many things.  I'm going to try and stay narrow and 

focused. 

  CHAIRPERSON GRIFFIS:  Good.  And I hope 

you won't think I'm rude when I direct you to do so. 

  MR. HELLMAN:  Thank you, Mr. Chair.  And I 

have people behind me to poke me. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. HELLMAN:  We are here for a parking 

variance. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  We have a building that is 

unique, and actually everybody agrees it is a unique 

building.  So we have achieved the first step of the 

three-part argument.  It was built only 14 -- 13 years 

ago.  So it's almost brand new, and it is like Ft. 

Knox.  It was built to service fur coats, a place to 

store them in the hot summertime and a place to repair 

them, if they needed some repair.  So it is solid, 

secure, and incredibly well built, which happens -- 

and it has dimensions which lend itself very well to 

the nightclub use.  Hence, the adaptive reuse of a 
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substantial building. 

  Patterson Street is also a very unique 

street.  It is only 50 feet right-of-way.  So although 

the area had been rezoned from C-M-3 to C-3-C 

relatively recently, you can't really build a C-3-C 

building on Patterson Street, because the street isn't 

wide enough.   

  So the combination of it being an existing 

building and a very solid and well built building, 

plus the fact that the site sits on a street that, by 

itself, doesn't really accommodate a full C-3-C 

building, both lend itself to the adaptive reuse 

rather than thinking of demolition and building 

something else. 

  CHAIRPERSON GRIFFIS:  You have a lot of 

submission on that issue of the C-3-C comparison.  

What is it that makes it not compatible to build a 

matter-of-right building C-3-C? 

  MR. HELLMAN:  Oh, the height.  You can 

only build 20 feet taller than the width of the 

street.  So if you're sitting on a 50-foot street, you 

can only build 70 feet. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  And in fact, this isn't just 

a C-3-C zone.  This is a DDR receiving zone.  I mean, 
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I've spent countless amount of time in Smart Growth 

meetings, in anti-sprawl meetings, in transit-oriented 

development meetings -- 

  CHAIRPERSON GRIFFIS:  I understand.  But 

this is a single story building, and you are making a 

case that building 70 feet wouldn't be maximizing the 

opportunity under the zoning, because it's a small 

street. 

  MR. HELLMAN:  That is correct.  That just 

adds to the reason why demolishing the building makes 

no sense at all. 

  CHAIRPERSON GRIFFIS:  Right.  Good. 

  MR. HELLMAN:  Okay.  Plus it is such a 

well built and new and secure building, coming up with 

another use that is consistent with the vision for 

NOMA and the 24-hour city and mixed use and all of 

that led us ultimately to meeting Michael and Lillian. 

  The concept of putting in a really 

carefully designed and high standard operated and 

maintained facility is exactly what makes a 24-hour 

city instead of one that's dead at night.   

  The practical difficulty that we have with 

this unique building is that it was built as a 

warehouse.  So it only has six parking spaces.  It 

doesn't have 106 parking spaces. 
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  CHAIRPERSON GRIFFIS:  And it was built as 

such in a previous zoning designation. 

  MR. HELLMAN:  That is correct.   

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. HELLMAN:  Okay, and so even in the OP 

report, they acknowledge the merits of that.  So the 

place that seems to be the issue is what do you do 

about the 100 parking spaces that you don't have on 

the property, and how will that demand for the 100 

parking spaces, predominantly at night and on weekends 

-- how will that impact the neighborhood? 

  My argument as an engineer and a 

theoretician -- I'm not an attorney -- is that, as a 

practical matter, this neighborhood has all of the 

attributes of C-4.  I mean, it's large vacant lots 

now, and it's got a new Metro stop being built.  It is 

surrounded by major roads, New York Avenue, Florida 

Avenue, North Capital Street, and it is zoned C-3-C 

PDR receiving. 

  CHAIRPERSON GRIFFIS:  Well, isn't that an 

argument to go to the Zoning Commission with? 

  MR. HELLMAN:  It is, but I don't have time 

for that.  So what I'm asking -- 

  CHAIRPERSON GRIFFIS:  Well, neither do we 

to hear the argument. 
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  MR. HELLMAN:  I'm going to stop the 

argument then, Mr. Chair.  Thank you.  Where I'm going 

is I'm saying I acknowledge that it is technically not 

C-4.  So, therefore, we have the parking requirement. 

 Where I was going with the logic of why there is no 

parking required in the C-4 zone is because all of the 

buildings in C-4 zones have underground parking, and 

most of those buildings are office buildings.  So that 

they are vacant at night. 

  So my point is the reason that, when you 

look at the zoning code and you look at Chapter 21, 

you see for those uses, C-4 and C-5, there is no 

requirement.  All other districts have the formula. 

  So we fall into all other districts.  

That's our 100 parking spaces that we don't have.  But 

the fact is, we are surrounded by parking.  We have 

Metro near us, and we have buses and taxis around us, 

and those parking lots which, granted, they won't stay 

parking lots for long, hopefully -- they will be built 

as buildings, and there is a letter of objection in 

the file which just came in on September 5th which 

came from a property owner who is too far away to ask 

for party status, but really was making exactly the 

same argument that the other two groups that applied 

for party status have just made, and that was this 
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group here. 

  This is Ollie Colaval.  This was Penrose. 

 Well, if you look at a blow-up of what's in that 

sign, you see three huge new office buildings.  Now 

the question I ask you is how many parking spaces will 

those three buildings put underground?  At least 

1,000.  And how busy will those 1,000 spaces be at 

night and on the weekends?  I mean, that's the 

experience of the city. 

  The MCI Center is built in a C-4 zone.  

They had no requirement for parking.  They provided 

550 parking spaces.  You know why?  They wanted to 

sell sky suites, and people that buy sky suites don't 

like to walk in the rain at all.  They like to drive 

underneath and go in.   

  So the point is that, for Michael and 

Lillian to build a high end club, they have to provide 

service to their customers.  It has to be easy to come 

to the club.  If it's a pain in the neck, if it's an 

unsafe neighborhood, you're not going to get the 

clientele.  

  So where I'm going with that is there is 

no conflict of interest here.  It's not like -- You 

know, I read that party status application by Mr. 

Gell's client, and it sounded like we were trying to 
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build an open air drug market or a brothel.  What we 

are really trying to do is build a high end 

entertainment lounge, restaurant.  But it's what the 

D.C. Marketing Office and the Mayor is promoting as 

city living, D.C. style. 

  One of the reasons that I ask -- Well, 

Michael rarely goes anywhere without Lillian, and she 

goes nowhere without Isabella.  But the point is that 

the reason that the ANC has been so supportive of our 

efforts is because of the quality of the people and 

the standards. 

  Now, granted, that is all irrelevant to 

the parking variance.  The parking variance says we 

can't provide it.  We have established uniqueness.  We 

have established practical difficulty.  Now what I'm 

doing is trying to address the argument of the way he 

will manage the parking will not create a negative 

impact on the community at all. 

  CHAIRPERSON GRIFFIS:  Okay.  And to 

reiterate, the practical difficulty is you have this 

existing building which is of numerous unique 

qualities, and it only provides an existing six 

parking spaces.  Also in your written submission, you 

indicated, if you had to park 106, you would 

essentially fill the site and a deck on the site.  
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There would be no building. 

  Okay.  So we are there, and you have 

obviously just given an awful lot of testimony on the 

fact of how this would be a fantastic opportunity for 

the public good in this area and, thereby, it would 

not impair the intent and integrity of the zone plan 

or map.  Where would you like to go next? 

  MR. HELLMAN:  I'd like to go to the 

solution and the accommodation.  To do that, I would 

like to bring up Osborne George who did the traffic 

study, and he's got an exhibit which is -- I guess 

those of you who have seen a picture or two of the 

building -- 

  CHAIRPERSON GRIFFIS:  Good.   

  MR. HELLMAN:  -- you don't need that. 

  CHAIRPERSON GRIFFIS:  In order to keep 

this fairly expeditious, let me add, each witness and 

testimony, I am going to have those to cross-examine 

by the parties.  So, Mr. Hellman, as you are going to 

your next witness, Mr. George, I would ask that, if 

the parties and ANC have any cross-examination of Mr. 

Hellman, that that be conducted at this point. 

  MR. HELLMAN:  May I give one more exhibit, 

and then I'll be prepared? 

  CHAIRPERSON GRIFFIS:  Yes. 
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  MR. HELLMAN:  Because we are not asking to 

be relieved of the obligation to provide 100 off-

street parking spaces. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  What we are saying is this 

is a neighborhood in transition.  It is all vacant 

lots now, and a Metro station is being built.  But as 

time goes on, vacant lots are going to turn into 

buildings.  The buildings that they are going to turn 

into are going to be C-3-C TDR receiving buildings, 

which are large buildings with underground parking. 

  The predominant use is going to be 

commercial office use.  So that there will be a 

logical consistency between what the zoning called for 

in a C-4 zone, which means there's plenty of parking 

here at night and on weekends, because the other 

operations are daytime operations. 

  CHAIRPERSON GRIFFIS:  I understand your 

point. 

  MR. HELLMAN:  Okay. 

  CHAIRPERSON GRIFFIS:  How many -- and 

there were some notes -- There was some submission in 

the record about there are signs, but you are not 

aware of -- You can put all exhibits down to staff at 

the far right.  You are not aware of what the 
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construction schedule is.  There just happen to be 

some nice looking signs on some of these lots. 

  So when Mr. Hellman returns, he can answer 

the question of:  When you speak of this whole area 

being developed as commercial office buildings with 

below grade parking that could service a baseball 

stadium, which ones do you actually know are going to 

be developed, and when are they going to be developed? 

  MR. HELLMAN:  Well, our second applicant 

to be a party, who owns two large sites, which is not 

this picture, but they just had one of their sites, 

three-quarters of a million dollars invested building 

the parking lot.  So that suggests to me, Mr. Chair, 

that it is a few years before they are planning to 

redevelop that site. 

  CHAIRPERSON GRIFFIS:  So all these big, 

beautiful office buildings, you are saying you think 

that's probably ten years away? 

  MR. HELLMAN:  Well, no.  This one could be 

sooner.  This is physically adjacent to the new Metro, 

and this is just a grass field. 

  CHAIRPERSON GRIFFIS:  Do you know what the 

construction schedule of that is? 

  MR. HELLMAN:  I do not, but they had 

written a letter in the -- which was filed on Friday. 
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  CHAIRPERSON GRIFFIS:  Right, in which they 

outline -- 

  MR. HELLMAN:  60 L Street where they -- 

All they said was they were concerned about the Board 

granting this very large variance from the District's 

parking requirements.  What I thought was interesting 

about the adjective of a large variance -- we're 

talking 100 spaces -- there's a minimum of 1,000 

spaces there. 

  CHAIRPERSON GRIFFIS:  But they are not 

asking for a variance. 

  MR. HELLMAN:  I understand.  What I'm 

saying, Mr. Chair, is that they will be providing a 

dramatic number of spaces in their building which -- 

The exhibit that I just shared with you -- I mean, 

I've gone and met with all of the property owners in 

the immediate proximity. 

  The reason that I didn't meet with -- 

  CHAIRPERSON GRIFFIS:  Did you provide the 

parties with this? 

  MR. HELLMAN:  I'm sorry? 

  CHAIRPERSON GRIFFIS:  Can you send back 

copies to the ANC and the two parties, so we're all 

looking at the same thing? 

  MR. HELLMAN:  Yes.  There's one.  I have 
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some more.  Mr. Gell has had all of the iterations 

leading up to this most improved version, as well as 

several being already in the record.  But what this 

shows is -- and this was in response to the OP report. 

  I added the third column, which is called 

walking distance from the front door, so that you 

could see how close each of these sites are to the 

property.  The key on the lefthand column ties into 

this exhibit right here. 

  So the property is right here.  Here's 

parking lot number one, parking lot number two, three, 

four.  I mean, so within a very close proximity are 

1250 spaces.  Now there happen to be 340 spaces on the 

curb.  When Mr. George drove through, and his 

technician, to do a physical survey he found -- what 

was it?  Was it 302 of the 340? 

  CHAIRPERSON GRIFFIS:  Why don't you let 

him give his testimony on the stuff that he brought.  

When you are done, we'll just go to cross-examination. 

  MEMBER ZAIDAIN:  Actually, I have a 

question. 

  CHAIRPERSON GRIFFIS:  Yes? 

  MEMBER ZAIDAIN:  Just to make sure I'm 

clear on what exactly your argument is and what you 

are proposing, this is a chart showing all of the 
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parking facilities that you have agreements with which 

will provide parking for the club.  Correct? 

  MR. HELLMAN:  That is correct. 

  MEMBER ZAIDAIN:  Okay.  Where is this -- 

What are you showing here again?  This is the 

potential development. 

  MR. HELLMAN:  That's a picture right 

there. 

  MEMBER ZAIDAIN:  Okay.  Now how does that 

relate to -- 

  MR. HELLMAN:  I just was showing that, 

when this gets built, there will be at least another 

1,000 parking spaces that could provide parking. 

  MEMBER ZAIDAIN:  For the nightclub?  Okay. 

  MR. HELLMAN:  For this club, because the 

parking lot operators are businesses.  They are 

interested in doing business. 

  MEMBER ZAIDAIN:  So you are showing this 

as a potential additional parking facility for the 

club? 

  MR. HELLMAN:  That is correct. 

  MEMBER ZAIDAIN:  Okay.   

  CHAIRPERSON GRIFFIS:  Can I just ask the 

recorder if he is getting picked up when he is at the 

board?  Are you recording him?  Okay. 
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  MEMBER ZAIDAIN:  My other question that I 

kind of got -- you kind of lost me on was the 

reference to C-4.  Are you saying that this area will 

eventually function as a C-4 zoned area at some point? 

 I didn't follow that logic. 

  MR. HELLMAN:  Yes, I am saying that, if -- 

When this area is developed, if you walked into that 

area and I asked you, Mr. Zaidain, is this a C-4 area 

or a C-4-C, well, probably -- I don't know that 

anybody can really tell the difference between C-3-C 

and C-4 by looking unless you have calibrated eyes. 

  CHAIRPERSON GRIFFIS:  That's what we do on 

the weekend, actually, for fun. 

  MR. HELLMAN:  All right.  But C-3-C with 

PDR receiving is actually more dense than C-4. 

  CHAIRPERSON GRIFFIS:  He's saying, when 

they finish this area that's surrounding the site, 

when it's done, it effectively falls within the 

requirements of the C-4.  So for all intents and 

purposes, in his testimony, it could well be a C-4; 

and in a C-4 there is no required parking for his 

proposed use. 

  MR. HELLMAN:  Remember, you asked me, Mr. 

Chair, whether I should apply to the Zoning Commission 

to rezone the area? 
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  CHAIRPERSON GRIFFIS:  That's right. 

  MR. HELLMAN:  You know what the answer was 

when I sent Mr. Alterman an e-mail on that?  Ellen 

McCarthy said to me, we made it C-3-C so we could make 

it a TDR receiving zone.  If we made it C-4, you 

already max'ed out.  You're not going to buy any TDRs. 

 So I call that -- 

  CHAIRPERSON GRIFFIS:  Well, they know what 

they are doing down there. 

  MR. HELLMAN:  No, no, but I call that -- 

In terms of physical logic, this is a C-4 zone.  It's 

just to get to a C-4 building, you got to pay for 

TDRs.   

  CHAIRPERSON GRIFFIS:  Got you.  Okay. 

  MEMBER ZAIDAIN:  Not to belabor that 

point, I don't think that makes your case for you.  I 

think there are other things to focus on, but I don't 

know enough about the C-4 zone and why it was enacted 

the way it was, but I'm sure there is a specific cause 

for why there is no parking required.  That would make 

it inappropriate in this area. 

  MR. HELLMAN:  But doesn't the logic I gave 

you make sense? 

  CHAIRPERSON GRIFFIS:  Let me just 

interrupt.  C-4 is not pertinent to us.   
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  MEMBER ZAIDAIN:  No, I agree. 

  CHAIRPERSON GRIFFIS:  That's not the 

zoning here.  So let's move on.  Is there anything 

else that you want to put on in testimony at this 

point? 

  MR. HELLMAN:  The last thing I would like 

to offer the Board, which ties in with this exhibit of 

all of the properties that I've met with in the 

immediate vicinity who have indicated a compatibility 

and a willingness to cooperate in terms of making 

available their parking at the hours that the club 

needs it. 

  CHAIRPERSON GRIFFIS:  Okay.  Now you say 

cooperation and compatibility to offer parking.  What 

does that really mean for us fundamentally? 

  MR. HELLMAN:  It means that they don't 

need the parking spaces they have at the hours that 

the club needs it.  Therefore -- and you have letters 

in the file from them that say we are open to 

negotiating an agreement. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  In other words, you pay us 

money, and we agree on your insurance -- 

  CHAIRPERSON GRIFFIS:  At this point, you 

don't have any binding leases for parking spaces 
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around the area? 

  MR. HELLMAN:  That is correct, but they 

are not going anywhere. 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just 

caution, the more we talk about these great 

cooperative letters of intent kind of stuff, it really 

doesn't mean much more than the paper it's written on 

for us.  I understand identifying all of the parking 

that is available, but if we really want to go without 

getting -- Well, there it is. 

  MR. HELLMAN:  I have one other exhibit I 

would like to share, which will then tie this all 

together.  What I have just handed out is a draft 

order that I am hoping that the Board will ultimately 

find to be an appropriate solution to this situation. 

   At the top of page 2 -- 

  CHAIRPERSON GRIFFIS:  Moving right ahead? 

  MR. HELLMAN:  Well, you asked me to get 

right to the meat.  I mean, basically, we only have 

one issue here, which is how do you deal with the 100 

parking spaces that you can't provide on site. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. HELLMAN:  And so what I am proposing 

is that there be an affirmative, tangible obligation 

on us to have in force at all hours that that club is 
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operating contractual agreements with a minimum of 100 

off-street parking spaces in an acceptable walk. 

  Now I noticed -- If you'll permit me one  

brief divergence.  In briefly reading the application 

for party status by 3060 M Street, they talk about 

keeping it within a 200 foot radius.  Now I was at the 

conference of the Congress for New Urbanism, and the 

keynote speaker at that conference was Dr. Richard 

Jackson from the Center for Disease Control.  He's the 

head of the Office of Public Health. 

  You know what he said is the number one 

health problem in the U.S.? 

  CHAIRPERSON GRIFFIS:  The suburbs. 

  MR. HELLMAN:  Obesity.  Well, yes, the 

suburbs.  You're right.  That's because people drive 

everywhere instead of walking. 

  CHAIRPERSON GRIFFIS:  I snuck into that 

conference.  I couldn't afford to go. 

  MR. HELLMAN:  Well, you could have heard 

his talk for free. 

  CHAIRPERSON GRIFFIS:  All right.  No, I 

understand.  And your point is let's get them walking. 

  MR. HELLMAN:  My point is -- and with this 

new Metro station, which, by the way, we are paying 

for, you know, the zoning code says if you are within 
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800 feet, you get treated as though you are a benefit 

-- a beneficiary of the Metro. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  You know what the city 

council says?  2500 feet.  And so -- and what 

disappointed me about the Office of Planning report is 

they quoted the 800 feet.  We happen to be 900 feet 

away from that Metro, and they didn't observe the fact 

that maybe the Zoning Commission --  

  CHAIRPERSON GRIFFIS:  And you can cross-

examine them.  I think the pertinence of the 800 feet, 

especially with Office of Planning, is they look at it 

as the 800 feet is the measuring distance that goes 

directly to the parking reduction in our zoning 

regulations.   

  So I don't think it is inappropriate for 

them to have held that.  I understand your point, 

though, is are there other measuring issues.  Okay, 

let's begin. 

  MR. HELLMAN:  Mr. George? 

  CHAIRPERSON GRIFFIS:  I want to have you 

cross-examined first. 

  MR. HELLMAN:  Oh, okay. 

  CHAIRPERSON GRIFFIS:  Does the ANC have 

any cross-examination at this point? 
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  MR. HELLMAN:  Can I say something about 

the ANC?  They had approved the liquor license in 

December, which the Board there has already reviewed. 

 I mean, you have letters in the file from the ANC 

over a period of about seven or eight months. 

  CHAIRPERSON GRIFFIS:  That's correct. 

  MR. HELLMAN:  So I have been as open and 

interactive as I can be with everybody that will 

answer the phone and meet with me.   

  CHAIRPERSON GRIFFIS:  Good, and that is 

very important, and we will take up the letters that 

were submitted by the ANC.  Did you guys establish an 

order of who is crossing?  Mr. Glasgow? 

 CROSS-EXAMINATION 

  BY MR. GLASGOW:  Just a couple of 

questions for Mr. Hellman.  On your parking management 

plan, have you conferred with the owners of all of 

these 2,000 spaces that you list as to whether they 

are in agreement with a letter of cooperation with 

respect to the use of their properties when parking? 

  MR. HELLMAN:  I have not conferred with 

all and, in fact, normally when you make a deal with a 

parking lot operator, you make a deal with -- 

  MR. GLASGOW:  Well, that's not my 

question, sir.   
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  MR. HELLMAN:  You'll notice a dotted line 

at 1248 spaces toward the -- three-quarters of the way 

down toward the righthand side of that page.   

  MR. GLASGOW:  Yes, I see that. 

  MR. HELLMAN:  And the letter that was just 

submitted to the file today that raised an objection 

to the Georgetown parking letter to me was from 131 M 

Street, which was just below that line, which I even 

considered to be a little bit far to walk.  That was 

1200 feet.  But the answer is, no, but I've talked to 

enough of the owners that -- to find the 100 parking 

spaces is a piece of cake. 

  MR. GLASGOW:  All right.  But you did not 

also talk with the owner of Number 7?  That's 59 M 

Street, N.E. 

  MR. HELLMAN:  Well, actually, I had one 

meeting with Terry Peay, and I knew that Terry was 

objecting to the nightclub use of this building. 

  MR. GLASGOW:  Then, sir, why did you add 

this onto that list, if you knew that? 

  MR. HELLMAN:  Because the -- I don't know 

what the deal is between the parking lot operator and 

the Goldberg Company, but my guess is the parking lot 

operator is paying rent. 

  MR. GLASGOW:  Yes, but you don't know the 
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term -- You don't know the length of his lease or how 

that is structured, do you? 

  MR. HELLMAN:  That's true, which is why 

I'm saying on all of these, which are all vacant 

surface parking lots, that the parking spaces for this 

club are going to change from time to time.  We should 

have an affirmative obligation to always have 100 off-

street parking spaces. 

  MR. GLASGOW:  All right.  On the basis of 

the answers to the questions that I have had, I am 

going to object to the entry of this parking 

management plan for the record, because there are 

several errors and inconsistencies there with respect 

to how these spaces are being proffered as being 

available for use of this facility. 

  Next, I would like to -- 

  MR. HELLMAN:  May I object to his 

objection? 

  CHAIRPERSON GRIFFIS:  You can respond to 

his objection. 

  MR. HELLMAN:  Okay.  May I respond. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. HELLMAN:  We are not making a 

representation that we have 1248 spaces under our 

control at all and anytime.  My only point in this 
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exhibit is there are many more spaces that we need.  

So there is no question that we have the ability and 

will accept the burden of being required to provide 

100 parking spaces off-street at all times that the 

club is open. 

  CHAIRPERSON GRIFFIS:  Okay.  So that 

doesn't neatly fit into an actual parking management 

plan on which the Board might be more familiar with 

seeing in terms of a document like this, but rather 

this is a parking survey or available parking lot and 

space survey, none of which --  it's the understanding 

of the Board now, none of which are under contract or 

may well be all available to you for your use.  Is 

that correct? 

  MR. HELLMAN:  It's not quite that 

negative, Mr. Chair.  But, yes -- No, this is a 

material part of the strategy.  The material part of 

the strategy is you identify more potential service 

than you need.  I mean, we are not -- On any given 

night, Michael may make deals for 400 parking spaces, 

because an event he is having, he feels that to 

provide service he's got to  provide additional 

parking. 

  So this is absolutely a critical piece of 

our plan.  The plan is this is dynamic and fluid, and 
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 this is a neighborhood that is changing.  But we are 

going to be responsive and sensitive and intelligent 

in making sure that we both provide service to the 

customers and create a neighborhood that the clientele 

feel comfortable coming to. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MEMBER ZAIDAIN:  Mr. Chair, I have a 

question related to the parking management plan. 

  CHAIRPERSON GRIFFIS:  Yes, go ahead. 

  MEMBER ZAIDAIN:  You said there is one of 

these for NCRC that we received today.  It's an RFP. 

  CHAIRPERSON GRIFFIS:  Oh, no.  Let's not 

take it off this.  Mr. Glasgow is conducting cross-

examination.  I thought you had a follow-up on this 

actual plan. 

  MEMBER ZAIDAIN:  Oh, okay. 

  CHAIRPERSON GRIFFIS:  Let's let him finish 

the cross-examination. 

  MR. GLASGOW:  Mr. Hellman, I heard you 

testify that you have no leases for any of these 

properties. 

  MR. HELLMAN:  That is correct. 

  MR. GLASGOW:  Then given what the critical 

nature of what the parking management plan was 

proffered, I renew my objection as it being taken as a 
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parking management plan as spaces that would be 

available on any type of consistent or long term basis 

for the use of this proposed nightclub. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. HELLMAN:  I would like to respond. 

  CHAIRPERSON GRIFFIS:  Briefly. 

  MR. HELLMAN:  If you read the letters in 

the file from property owners, like here is Hanger as 

an example -- It says, "We own the building right 

across the street.  We've got 40 parking spaces.  We 

would be delighted to work out an agreement to meet 

your parking needs.  Our facilities will be available 

at your hours of operation." 

  Now that's what the ones from DHCD say.  

That's the ones from BCHA.  I mean, I don't understand 

what the theoretical issue is here.  These are parking 

spaces that physically exist that are not being used. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Zaidain, 

I may have cut you off prematurely. 

  MEMBER ZAIDAIN:  Well, my question is 

somewhat similar to this.  That is what exactly this 

is.  I mean, you know, you've got one, number two, 

which is 141 spaces.  You've got this associated with 

an RFP that was submitted today from NCRC, and it 

seems like everything else is similar. 
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  I mean, basically, this is -- like you 

said, it's an inventory of available parking spaces 

that you have some sort of reaction from.  Obviously, 

they are all positive in this, in the sense that there 

is potential to have an agreement, but this doesn't 

mean that the Board should use this as a basis in 

evaluating how you are going to provide the 100 

spaces. 

  MR. HELLMAN:  Why not?  These are 

physically available spaces. 

  MEMBER ZAIDAIN:  There may be 50,000 

parking spaces in a 15 mile radius that you have 

opportunities to have contracts for.  My question is 

what can we evaluate on -- What can we see that we can 

evaluate your being able to compensate for the spaces 

that are there that are a guaranty that you will be 

able to do that? 

  MR. HELLMAN:  I take you to the sentence 

that I wrote on the top of page 2. 

  MEMBER ZAIDAIN:  Page 2 on what exhibit? 

  MR. HELLMAN:  Of the draft order that 

says, "At all operating hours of the club, there shall 

be in force contractual arrangements between the club 

operator and owners/managers of off-street parking 

spaces for a minimum of 100 vehicles within 1,000 feet 
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of the building." 

  What you see here is you see a list of 

1248 spaces.  If you want to take off the 400 for -- 

or 425 from Mr. Glasgow's client, so then it becomes 

800 spaces.  But 800 is still a heck of a lot more 

than 100.  

  MEMBER ZAIDAIN:  So you are saying -- 

  MR. HELLMAN:  I'm saying we will have an 

affirmative obligation to provide that, and the real 

proof is the space exists physically.  The world isn't 

changing. 

  MEMBER ZAIDAIN:  So what you are 

proffering as a condition in this summary order is 

that you will have a requirement on yourself that you 

will provide 100 spaces for every night that the club 

is open somewhere out of this universe of spaces? 

  MR. HELLMAN:  And it could be a new -- If 

 new building gets built and a new parking garage gets 

built nearby, maybe that's where the 100 will be.  But 

the point is we have an affirmative obligation which 

will be provable.   

  Now there are two controls here.  First, 

he's got to get a -- 

  CHAIRPERSON GRIFFIS:  Okay.  Before we go 

too far, we have an objection to receiving this in as 
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an exhibit in evidence into the case.  I would say 

that there's been clarification for what this actually 

is, and that, the Board being clear on it, can 

deliberate on it and can accept it in.  

  Is there any other differing opinions on 

that by the Board? 

  COMMISSIONER PARSONS:  I would suggest 

that, if we do accept it, its name be changed, because 

it implies something that it is not.  It is indeed a 

survey.  It is not a plan or a management. 

  CHAIRPERSON GRIFFIS:  Okay.  How would you 

-- You want these to be taken back and reissued or can 

we just hand-write that on here? 

  COMMISSIONER PARSONS:  Hand-write it, as 

long as it's marked as an exhibit as a parking survey 

rather than -- 

  CHAIRPERSON GRIFFIS:  Very well.  We will 

put into the official record the parking survey, Mr.  

Hellman, that you provided. 

  MR. HELLMAN:  But each of these has 

letters in the record, Mr. Parsons.  I mean, there are 

letters from those owners saying that -- 

  COMMISSIONER PARSONS:  It is not a plan. 

  MR. HELLMAN:  The plan is to work out -- 

  COMMISSIONER PARSONS:  The plan would  
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delineate exactly what you are going to do.  This is a 

theoretical plan.  I'm not disagreeing with you that 

you don't have 1200 parking spaces available, but plan 

implies a study, thought out plan with a solution to 

this problem, and it's not. 

  CHAIRPERSON GRIFFIS:  Right.  I think we 

are all understanding everyone's position, Mr. 

Hellman, and I think we will stay away from too much 

of marking up the documents that come in, as long as 

the basis of the understanding of what it is. I think 

Mr. Parsons is correct.  This is more going to a 

survey of available -- current available or, rather, 

current existing parking spaces in the area, and there 

is notes on the status with your involvement to them. 

  Okay.  Further cross-examination, 

questions? 

  MR. GLASGOW:  Only one clarification, and 

I have one other question.  I would submit that this 

parking survey does not establish numbers of spaces 

that are available for this use.  I think we have 

shown that there are a number of spaces, several 

hundred spaces, on this that are not available. 

  CHAIRPERSON GRIFFIS:  Which is why I 

stopped myself form saying available, but rather 

current existing. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 85

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. GLASGOW:  Yes.  They are just existing 

spaces in the area, currently existing spaces in the 

area that may or may not be available.  That has not 

been established by the applicant. 

  CHAIRPERSON GRIFFIS:  I think we are 

clear. 

  MR. HELLMAN:  I object to that.   

  CHAIRPERSON GRIFFIS:  You will have 

opportunity to substantiate that further.  Okay. 

  MR. GLASGOW:  Next, Mr. Hellman, with 

respect to your letter from Mr. Hanger, has he agreed 

to enter into a lease of his parking spaces with you? 

  MR. HELLMAN:  He's agreed to enter into an 

agreement, yes. 

  MR. GLASGOW:  But not a lease? 

  MR. HELLMAN:  Well, I don't know what you 

call a lease.  It's his land.  He is going to use it 

most of the time.  We are going to use it from time to 

time. 

  MR. GLASGOW:  Right.  Well, then you have 

no lease.  That is my understanding.  No right to use 

spaces under a proposed lease with Mr. Hanger or any 

of the other parking lot operators? 

  MR. HELLMAN:  I take you back to my 

sentence, which says that at all hours that the club 
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would be in operation, there will be contractual 

arrangements.  Do you want to change the word 

contractual arrangement to lease? 

  CHAIRPERSON GRIFFIS:  I think his direct 

question is whether you had a lease with the Hanger? 

  MR. HELLMAN:  The answer is not at this 

time. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions? 

  MR. GLASGOW:  I have no further questions 

at this time.  Thank you.  I'm sorry.  Mr. Sher 

reminded me of something I had said. 

  Mr. Hellman, how did you come to the 

conclusion that parking would be available in any 

buildings that were to be constructed on the vacant 

sites? 

  MR. HELLMAN:  I apologize.  I was being 

talked to at the same time. 

  MR. GLASGOW:  All right.  How did you come 

to the conclusion, Mr. Hellman, that parking in 

buildings to be constructed on the vacant sites would 

be available for your use? 

  MR. HELLMAN:  This is from general 

knowledge and being a developer in Washington for 

almost 30 years. 
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  MR. GLASGOW:  Are you aware of the 

restrictions on parking at night on buildings that are 

built for and used by the Federal government? 

  MR. HELLMAN:  Yes. 

  MR. GLASGOW:  All right.  Are you aware 

that there are several such buildings and proposed 

buildings in the area, and that those parking are not 

available, over a million square feet of building? 

  MR. HELLMAN:  The answer is yes. 

  MR. GLASGOW:  All right.  I have no 

further questions. 

  CHAIRPERSON GRIFFIS:  Thank you.  Mr. 

Gell? 

  MR. GELL:  Yes, Mr. Chairman.  I have a 

number of questions relating to whether or not Mr. 

Hellman has made a case that this use will not have a 

deleterious impact on the neighborhood. 

  CHAIRPERSON GRIFFIS:  But their case isn't 

finished.   

  MR. GELL:  I'm sorry? 

  CHAIRPERSON GRIFFIS:  Their case isn't 

finished. 

  MR. GELL:  I'm saying the questions relate 

to that.  So perhaps they will address these issues at 

a later time, unless you want me to hold these until 
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after they have made their case. 

  CHAIRPERSON GRIFFIS:  It may be more 

beneficial.  My understanding of that seemed to be 

fairly grandiose.  Let's hear all the witnesses.  I 

thought this might be a more expeditious way to start 

this off, is to cross-examine each witness. 

  If you have specific things for Mr. 

Hellman, what his testimony was right now, that's 

fine.  If not, I would run through his witnesses and 

then try and cross-examine his entire case. 

  MR. GELL:  I'd be happy to do that, as 

long as Mr. Hellman and the other witnesses will be 

available. 

  CHAIRPERSON GRIFFIS:  I imagine Mr. 

Hellman will be a full participant all the way through 

this.  So there will probably be other opportunities 

to bring it up on cross-examination. 

  Excellent.  Then let's go to Mr. George.  

Mr. George, how long are you going to take to present 

your testimony today, roughly? 

  MR. GEORGE:  I would estimate five to ten 

minutes. 

  CHAIRPERSON GRIFFIS:  Okay.  Turn on your 

mike, and you're ready to roll. 

WHEREUPON, 
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 OSBORNE GEORGE 

was called as a witness by the applicant, and having 

previously been duly sworn, testified as follows: 

 DIRECT TESTIMONY 

  BY MR. GEORGE:  Good afternoon, Mr. 

Chairman, and members of the Board  My name is Osborne 

George.  For the record, I have provided a card to 

your staff. 

  We were requested by the applicant to 

examine the use that is proposed and to determine 

whether it satisfies the requirements of the zoning 

regulation that the proposed use or the variance 

requested is not likely to cause objectionable 

conditions within the neighborhood. 

  We have done so, and we feel, looking at 

all of the factors concerned with traffic and parking, 

that the use -- or that the request that is made 

should not cause such objectionable impact. 

  I would like to briefly tell you how we 

came to that conclusion.  I would like to also refer 

to a report dated July 18, which we prepared in 

conjunction with discussions with the Department of 

Public Works -- I'm sorry, the Department of 

Transportation. 

  In order to expedite my brief 
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presentation, I would like to refer to the exhibit 

which is on the easel before you.  We have provided 

copies to your staff, and I believe you have them in 

front of you. 

  CHAIRPERSON GRIFFIS:  We have them in 

front of us. 

  MR. GEORGE:  So that they can be more eye-

friendly. 

  MR. Chairman, we began our effort bey 

looking at the use that is proposed.  We were advised 

by the applicant that it would be an entertainment 

lounge and restaurant venue, that the hours of 

operation would be primarily between 4:00 p.m. and 

2:00 a.m. on Thursdays through Sundays. 

  We understand that there could be daytime 

 activities, daytime events, but that these would more 

likely be on Saturdays and on Sundays. 

  In keeping with the guidelines typically  

required by the Department of Transportation for the 

assessment of such impacts, we, therefore, consulted 

with them, and it was agreed that traffic generation 

would likely not be an issue, considering those hours. 

 Therefore, we focused on the issue of parking. 

  We inventoried parking within an 

approximate five-minute walking distance from the 
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front door, as Mr. Hellman cited. 

  CHAIRPERSON GRIFFIS:  Let me interrupt you 

very quickly.  When you say the traffic wouldn't be an 

issue, you are talking about current conditions.  You 

assessed what the current existing site development 

and use is.  Is that correct? 

  MR. GEORGE:  I'd say both existing and 

proposed. 

  CHAIRPERSON GRIFFIS:  Okay.  So proposed 

in the vision that we have heard from Mr. Hellman 

today is these stunning, beautiful buildings.  That is 

what you envisioned with millions of square feet of 

commercial office space, and traffic wouldn't be an 

issue is what you are saying? 

  MR. GEORGE:  Yes.  To clarify, I am not 

saying that traffic within the area wouldn't be an 

issue.  I am saying traffic as relates to the 

applicant's request.  That is operating a nightclub or 

entertainment venue between 4:00 p.m. and 2:00 a.m. on 

Thursday through Friday, and considering that his 

request is focused on 100 parking spaces that are off-

site of his property. 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 

  MR. GEORGE:  In doing so, we defined what 

we call a zone of influence or impact area which we 
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feel reasonably should not extend north of New York 

Avenue.  It should not extend west of North Capitol  

Street.  That is a major six-lane, divided arterial.  

We tried to show here that there is a viaduct and 

overhead bridge here. 

  I think Mr. Nunley will testify to the 

fact that there are residential uses to the west of 

New York Avenue, R-4 zoned in the northwest corner, 

and R-5 properties along the west and to the southwest 

of the property. 

  Along the east side we selected as perhaps 

a natural barrier perhaps the railroad corridor, and 

I'll just touch on the fact that this is the site that 

is shown of the proposed New York Avenue Metro 

station, which is under construction, and this shows 

the two portal points. 

  While I am on that exhibit, I will just 

mention the fact that we confirmed the distances cited 

by Mr. Hellman, that it is approximately 900 feet from 

the entrance to the proposed 33 Street, 33 Patterson 

Street venue. 

  We looked at -- Again, if I can talk -- If 

I can focus on the existing conditions, the existing 

uses, I believe in the record is cited that the 

existing uses are generally manufacturing and 
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industrial related uses.  There are also offices.  

Some of it is occupied by the District of Columbia 

government.  Again, these are all daytime uses, based 

on our surveys and based on our general knowledge. 

  Just to finish the study area, we feel 

that, considering typical walking distances, that R 

Street to the south should be the southern boundary of 

the zone of impact. 

  We found that, again, there are 

approximately 340 spaces available on-street, that 

these have some restrictions of use, two-hour limits. 

 Some are metered, but those restrictions apply to 

daytime use between 7:00 a.m. and 5:00 p.m., some 

until 6:30.  So generally, we find that most of those 

parking spaces would be freely accessed after 5:00 

p.m. and, certainly, after 6:00 p.m. 

  We performed surveys during the evening 

hours, beyond seven o'clock, between seven o'clock and 

nine o'clock in the evening on Thursdays, on Fridays, 

and also on earlier days of the week.  We found that, 

generally, approximately 90 percent of those spaces 

were vacant. 

  Just to put it in actual numbers, an 

average of 304 out of the 340 spaces were vacant 

during those hours.  Again, that is approximately 
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three times the number of spaces that Mr. Hellman is 

seeking variance for. 

  In order to -- Traffic engineering, 

transportation planning is largely an empirical 

science, and so in order to get a gauge as to whether 

our assessment was reasonable, we looked at another 

large nightclub that is located along the New York 

Avenue corridor approximately a mile or so to the 

northeast, and I am referring to the Dream Nightclub 

which is located in the 1300 block of Okey Street just 

off New York Avenue. 

  That is a large venue which, according to 

the Board's order on the case, provides seating 

capacity for 2300 persons.  They have no parking 

spaces on site that we are aware of, and the order 

restricted them to finding 230 spaces in order to meet 

their needs.   

  Again, those 230 spaces were derived based 

on the same ratio and, since no one has not 

specifically mentioned it, I would just cite it.  The 

zoning regulations call for one parking space for 

every ten seats within such public venues. 

  We think that this site has a distinct 

advantage.  It is located within what is considered 

convenient walking distance from a Metro station.  
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There are also bus routes along both New York Avenue 

and North Capitol Street.  I also believe there are 

bus routes along 1st Street, but again I think, in 

terms of patronage by entertainment attendees, I would 

more focus on the location of the Metrorail station. 

  As far as the existing conditions, I would 

say then that there is hardly a question in my mind 

that, if the club were built today, based on the 

existing uses, that there should be adequate spaces 

on-street in order to meet the club's demand. 

  As far as the future situation, we are 

aware that this site is located within the NOMA (North 

of Massachusetts Avenue Planning Area), that the city 

envisions the area developing with mixed employment 

uses and other uses. 

  Based on my consultation with the 

applicant, we understand that it is likely and, in 

fact, a number of the -- Even though we did not 

specifically research any of the sites, we are aware 

from other cases that we have been involved in that 

there is active development proposals for a number of 

the sites. 

  We find a statement that these buildings 

are likely to contain significant garage parking to be 

a reasonable expectation.  We believe that the use of 
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those parking spaces by a nighttime venue, would be in 

keeping with the city's general policies regarding 

shared parking usage.  That is, the possibility of 

uses based on time, time of demand. 

  We also find that the proposed use located 

within the vicinity of a Metrorail station -- and you 

have heard that properties by legislation are now 

taxed based on that proximity -- that this would be in 

keeping with the general principle of transit-oriented 

development. 

  The last thing I would like to touch on, 

Mr. Chairman, is the parking ratio.  We think that, in 

itself, this tells us a lot.  A parking ratio of one 

space for every ten seats -- It implies a very 

favorable modal split in terms of number of passengers 

per vehicle. 

  We were able to confirm that in our survey 

of the Dream Nightclub which I referred to earlier, 

based on surveys during a night in which they had, we 

were told, major -- major acts, I think, is the term 

that they used.   

  We found that approximately 50 percent of 

the vehicles accessing the site were occupied by -- 

and if I may just refer to my notes to be more 

specific -- approximately 40 percent of all vehicles 
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accessing the site had between three and five 

passengers per vehicle. 

  Based upon all these factors, we have 

concluded that the proposed use should not cause 

objectionable conditions, and within the limitations 

of planning as you project in the future, I think it 

is also reasonable to project that, even with the 

changing scape of the area, that the situation should 

continue to be that way.  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Is there questions from the Board?  Yes, Ms. Miller? 

  MEMBER MILLER:  Could I just get a 

clarification?  I think you said that you did a survey 

of 340 available on-street parking spaces; 304 spaces 

were available. 

  MR. GEORGE:  That is correct. 

  MEMBER MILLER:  What were the hours that 

you did that survey, and over how many days? 

  MR. GEORGE:  We did them on two different 

days, between 7:00 and 9:00 p.m., and we focused on 

the Thursday and Friday.  So those statistics apply to 

those days.  We also observed it on other days of the 

week, again just to be thorough, and they were 

comparable. 

  MEMBER MILLER:  Like Saturday night?  Do 
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you have figures for that? 

  MR. GEORGE:  No, we didn't do it.  We 

thought that, if there was going to be any competition 

with other uses, it would likely be on  Thursday and 

Friday and not on  Saturday. 

  CHAIRPERSON GRIFFIS:  Any other questions? 

  VICE CHAIRPERSON ETHERLY:  Yes, Mr. 

Chairman.  Very briefly, two quick questions, Mr. 

George.  Thank you very much for your testimony. 

  In your technical memorandum or, I should 

say, in your analysis, did you take a look at the 

impact of employee vehicles, either for the subject 

property for the applicant or perhaps even in terms of 

your short look at Dream Nightclub on the night that 

you took a look at the -- The Thursday, July 17th, 

occurrence of the major act, did you take a look at 

employee parking, by chance? 

  MR. GEORGE:  No.  It would be difficult to 

differentiate, and then we feel -- In fact, I would 

say we know that that is reflected in the parking 

requirements.  In other words, the zoning regulation 

doesn't say one to ten for guests.  It says one to ten 

overall.  Yes. 

  VICE CHAIRPERSON ETHERLY:  Okay.  So you 

did not take a look at the potential impact of 
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employee parking.  You just presumed that is going to 

be caught up in the numbers that you already looked 

at, essentially? 

  MR. GEORGE:  Yes, sir. 

  VICE CHAIRPERSON ETHERLY:  Okay.  Did you 

-- You noted on page -- I apologize for not having the 

page cite handy -- On page 4 of your technical 

memorandum under the site access and parking 

situation, you spoke to pedestrian, shall we say, 

habits as it relates to walking for both social and 

recreational purposes. 

  I believe perhaps the answer is no, but 

did you take a look -- Once again and returning to the 

July 17th assessment of the vehicular traffic as it 

related to Dream Nightclub, did you take a look at the 

incidents of walking on the part of club patrons for 

that particular night, by chance? 

  MR. GEORGE:  Yes, sir.  I really didn't 

want to have to say this, but interestingly, many of 

them walk from across New York Avenue.  They utilized 

a parking lot across that street and crossed the 

street.  So in terms of parking, I wouldn't call those 

pedestrians.  I'm not sure whether you were referring 

to people who arrived within the general vicinity as 

pedestrians.  I would say those were few. 
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  In terms of actual walking to the site, I 

would say it was different in that they had to walk 

from across New York Avenue. 

  VICE CHAIRPERSON ETHERLY:  From some other 

satellite parking location? 

  MR. GEORGE:  That is correct. 

  VICE CHAIRPERSON ETHERLY:  I don't know if 

Mr. Hellman perhaps has it.  In terms of your overhead 

maps that you have on screen, do you have anything 

that encompasses the larger area that perhaps might 

catch Dream Nightclub? 

  MR. HELLMAN:  This is Dream. 

  VICE CHAIRPERSON ETHERLY:  Okay.  So we 

are looking at where, if you could help me situate 

where that particular property might be?   

  MR. GEORGE:  I think this is it.  This 

should be it. 

  VICE CHAIRPERSON ETHERLY:  Okay.  So right 

there.  Okay.  If you can orient yourself, Mr. George, 

could you -- For the observations that you did make 

relative to pedestrian traffic from parking facilities 

to Dream, where -- I'm just trying to get a sense for 

what satellite parking areas you might have observed 

those pedestrians coming from. 

  MR. GEORGE:  Yes, all right.  Who is using 
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the laser?  I like to control my own laser.  All 

right. 

  This is the nightclub.  This is Okey 

Street, and again just to set the context, I think 

these are industrial type buildings here.  This is a 

parking lot here.  This is a school building.  These 

are residential, sort of low-rise apartments and 

townhouses in this area.  This is New York Avenue.  

This is 13th Street, and this is Kendall Street. 

  Some of the parking was located to the 

north side just on the border here, and again a lot of 

the walking was across this location.  I believe -- 

That is my observation.  On another night I think we 

had some additional walking from this area, but I 

think it's primarily from the area of Kendall Street. 

  VICE CHAIRPERSON ETHERLY:  Okay.  Thank 

you.  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Any other questions? 

 Mr. Glasgow, cross-examination? 

  MR. GLASGOW:  Is this the end of the 

applicant's presentation? 

  CHAIRPERSON GRIFFIS:  Is it?  I'm sorry, 

is that the end, Mr. George? 

  MR. GEORGE:  Yes, sir. 

  MR. GLASGOW:  I'm talking about do we want 
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to cross after the completion of applicant's 

presentation? 

  CHAIRPERSON GRIFFIS:  Okay.  The entire 

case, you mean?  Very well, let's do that.  Let's take 

five minutes.  Your next witness, Mr. Hellman, is 

going to be who?  That's all right.  Let's take a 10-

minute recess.  We'll come back, and you can have your 

strategy all set. 

  (Whereupon, the foregoing matter went off 

the record at 4:01 p.m. and went back on the record at 

4:19 p.m.) 

  CHAIRPERSON GRIFFIS:  Any questions from 

the Board?  Did we lose folks?  That's often a 

difficult place to get out of on this floor.  There we 

are. 

  Also, Mr. Hellman, while you get organized 

and we keep rolling with this, I am reminded that your 

PowerPoint presentation also needs to be submitted, if 

there is anything that isn't already in the record, 

some image that you are showing us, if you wouldn't 

mind making a copy, just 8 1/2 by 11, and we will 

submit that into the record.  Turn your mike on, 

please.  Thank you. 

  MR. HELLMAN:  Thank you.  Yes, I will do 

that. 
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  CHAIRPERSON GRIFFIS:  Okay.  I didn't -- 

One of the things that made me reference that is some 

of the pictures, but also the aerial of the Dream 

Club.  I didn't see that in the record.  So there 

might be some images that aren't. 

  MR. HELLMAN:  Yes, you are correct.   

  CHAIRPERSON GRIFFIS:  Very well.  Do you 

have other witnesses? 

  MR. HELLMAN:  I don't think that I need 

any other witnesses.  I have brought a few things to 

show.  We do have things in the record about the 

parking management plan, the security plan.   

  You know, one of the criticisms of the 

neighborhood is that you don't feel safe walking there 

at night. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  And this is, obviously, very 

important to the club, because it operates at night 

and, if people don't feel comfortable going through 

the neighborhood, they are not going to go there, and 

then the club will die. 

  So there are some detailed memos in the 

file which you have seen, and I asked Michael to share 

with me some of the high tech tools that the security 

people and the valet people will be using.  This is an 
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identification reader, keeping track of everybody 

coming into the club, and this is two-way radios. 

  CHAIRPERSON GRIFFIS:  What is the 

identifier? 

  MR. HELLMAN:  You swipe an ID card through 

here.  This is, you know, a mag strip card reader, and 

then this keeps a memory of everybody that comes into 

the club. 

  CHAIRPERSON GRIFFIS:  I see.  Of course, 

you know, we get to keep all that, now that it's 

exhibits. 

  MR. HELLMAN:  Uh-oh.  But the only point 

of sharing this with the Commission, because this 

really is beyond the narrowness of the case, which is 

the 100 parking spaces, is to show the attention to 

detail and to quality and to coordination.   

  Michael and his security people have met 

with Commander McGuire and Captain McLean of the 

District Police to coordinate, and ideally the ATF is 

going to build a facility here one of these days, and 

there will be more -- Alcohol, Tobacco and Firearms. 

  CHAIRPERSON GRIFFIS:  Oh, I know what it 

is. 

  MR. HELLMAN:  Oh, okay.  The way you 

looked, I didn't know. 
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  CHAIRPERSON GRIFFIS:  And you are saying 

that that is going to lend safety to the street, or 

not? 

  MR. HELLMAN:  The answer is, hopefully, 

yes. But you could be right, that maybe not.   

  CHAIRPERSON GRIFFIS:  I think they ought 

to come and go as fast as they can from Maryland.  Go 

ahead. 

  MR. HELLMAN:  So in conclusion -- Am I 

concluding now? 

  CHAIRPERSON GRIFFIS:  No. 

  MR. HELLMAN:  Okay.  So then the answer is 

no more witnesses.  So why don't I be quiet until it 

is appropriate. 

  CHAIRPERSON GRIFFIS:  Okay.  A quick 

question:  You touched on the safety.  You said that, 

in fact, in the written submissions and some of what 

you are pointing out, too, there is going to be 

lighting, exterior lighting, that will help the site, 

and you talked about also monitoring adjacent parking 

that will be utilized. 

  What sort of authority are the security 

personnel for the club going to have in the 

interstitial space from the parking -- the site 

parking, walking on the public streets, and then back 
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onto the club site?   

  If something occurs in the middle of the 

street, whether it's club patrons or not, do they have 

any authority to intercede? 

  MR. HELLMAN:  That's a great question.  

One of the uses of these high tech flashlights is as a 

very powerful defensive weapon.  When you shine a 

bright light in somebody's eyes at night, their 

stopped.  They can't do anything.  They can't see. 

  The first thing they do is put something 

up to their eyes. 

  CHAIRPERSON GRIFFIS:  You say they are 

going to intervene even in the public streets? 

  MR. HELLMAN:  At least to the point of 

stopping something and then calling the police. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. HELLMAN:  But in other words, there 

would be some observation so that you are not alone 

as, you know, a pedestrian. 

  CHAIRPERSON GRIFFIS:  Right.  So as you 

said in your written statements, you are creating an 

environment that lends itself to safety or the 

appearance of safety. 

  MR. HELLMAN:  That is correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  
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Any other final follow-up questions from the Board?  

Yes? 

  MEMBER MILLER:  I just have a follow-up 

question about your parking plans.  The concerns that 

I hear are that there are all these spaces that are 

potentially available, but it's somewhat speculative 

that you are actually going to get 100 leased spaces, 

even though it is highly probable, because there are 

so many.  

  In your proposed order, you say you will 

always have contracts in effect at time of the 

operating hours of the nightclub for 100 spaces.  My 

question is why you can't have leases in effect prior 

to our order?  That can be changed, but that there 

will always be -- There will be something in effect 

that we know you have 100 spaces. 

  MR. HELLMAN:  If you look at the letters 

in the file from DCHA, BHCD Employees Association, 

RLA, Hanger, all of those say we have these spaces; we 

don't need them when you are operating.  Oh, if I can 

just give a quick little relevant piece, the issue of 

opening at 4:00 p.m. sometimes. 

  Michael explained to me in the break.  He 

said, we are only offering to do that as an 

accommodation to people that work in the neighborhood, 
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because when we spoke with DCHA and BHCD, their 

employees said, you know, it would be nice sometimes 

if after work we could have a happy hour or a group 

get-together or something.  But he is not planning to 

open the club as, you know, kind of the major event.  

  So in a sense, the four o'clock activity 

would be to accommodate people that are already in the 

neighborhood as opposed to new people coming into the 

neighborhood.   

  The answer to your question, Ms. Miller, 

is that the actual number of parking spaces for any 

given night should vary, because he may have -- I 

mean, there would be live performances here.  He may 

have a group that will attract more people.  So he 

will make arrangements to have maybe 400 parking 

spaces available for that evening. 

  So what Michael is going to have to do is 

really refine his working relationships with each of 

these people, like the RLA lot that I showed you the 

RFP for.  That's 42,000 square feet of land.  Well, a 

parking lot operator is going to be selected shortly 

out of the RFP process that was just concluded, and 

the parking lot operator is going to look at Michael 

as a revenue stream, and he is going to get a certain 

revenue stream in his nine to five/five days a week, 
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and then he is going to have a different opportunity 

with Michael. 

  I don't know that lease is the appropriate 

term for what that will be, but, yes, there will be an 

agreement that says here's what we provide you, and 

here is how you pay us for it.  But, I mean, that's -- 

I mean, those are business transactions. 

  What I am suggesting is appropriate for 

the Board to do is to say that it is an obligation of 

the club to always have in place contractual 

agreements for at least 100 spaces off-street.  What 

you have with those letters of cooperation is people 

saying we got the parking spaces, but we don't need 

them at night, we are happy to work with you.  What 

else are they going to do with the parking spaces? 

  MEMBER MILLER:  It just doesn't sound to 

me like you are going to have any binding agreement in 

place prior to our issuance of an order, based on your 

presentation. 

  MR. HELLMAN:  Hopefully, you will issue 

the order today.  So the answer is yes.  We will not 

have a binding agreement in place before you issue the 

order, but we will have a binding agreement in place 

before we get a certificate of occupancy. 

  CHAIRPERSON GRIFFIS:  I can guaranty you, 
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we won't issue the order today. 

  MR. HELLMAN:  Okay.  Well, I'm sorry. 

  CHAIRPERSON GRIFFIS:  Because our 

attorneys write it, and staff writes it, and then it 

goes through, and then it gets issued.  You mean, make 

a decision today. 

  MR. HELLMAN:  I apologize. 

  CHAIRPERSON GRIFFIS:  That's all we would 

do.  I'm just clarifying, because not all people 

understand that.  They think that our decision would 

be final, but the order then has to be released. 

  Okay.  Any other questions, Ms. Miller? 

  MEMBER MILLER:  No.  thank you. 

  COMMISSIONER PARSONS:  Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Yes? 

  COMMISSIONER PARSONS:  Mr. Hellman, you  

have been in the development business for a long time. 

 How, in your estimation, long -- How long do you 

think it will take for this new area of this city to 

develop?  Five years, ten, 15, presuming the ATF comes 

online, we have a baseball stadium, we have a Metro 

stop?   

  My point is this is a pretty short term 

venture for you, isn't it? 

  MR. HELLMAN:  No.  The nightclub, I think, 
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will be a major asset to the city for the long term.  

  COMMISSIONER PARSONS:  So you don't -- Do 

you own this property, by the way? 

  MR. HELLMAN:  I'm a part owner of it, yes. 

  COMMISSIONER PARSONS:  But you do not see 

filling out this 74 foot high office building that you 

have as a matter of right here, that this use will 

remain for the long term? 

  MR. HELLMAN:  I believe that this -- Mr. 

parsons, I believe that this will remain for a long 

time, in part because it is a -- It's a particularly 

important element in the complex menu of city 

activities, and for a use like this there are some 

real benefits to being a completely distinct building 

in terms of sound, in terms of flexibility of getting 

equipment in and out without any disruption, and it's 

a narrow street, and it's a mid-block site. 

  The building is almost new, and it's solid 

as can be.  So having variety, the buildings that 

would go up on either side of it would have the 

benefit of more open space for their windows.  So, I 

mean, I don't see a negative in the respect that this 

building might remain a lower rise building in this 

neighborhood for a much longer future.   

  COMMISSIONER PARSONS:  Thank you.   



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 112

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  CHAIRPERSON GRIFFIS:  Any other questions 

by the Board at this time?  Very well.  Let's go to 

cross-examination of the testimony in the case that we 

have heard.  We will go through the government 

reports.  We will get through the case presentation 

from the ANC and also the parties in opposition.  Then 

we will go to you, Mr. Hellman for closing remarks. 

  MR. GLASGOW:  Do we have any cross for Mr. 

George? 

  CHAIRPERSON GRIFFIS:  That's fine.  Mr. 

George? 

 CROSS-EXAMINATION 

  BY MR. GLASGOW:  I have just a couple of 

questions for Mr. George.  This map that was made, 

Exhibit 4, your Exhibit 4, the numbers on there, is 

that the number of street parking spaces that are 

provided, on-street parking spaces, these numbers that 

go on each block?  What are these numbers on this? 

  MR. GEORGE:  I do believe a clarification 

 is in order.  What is shown as Exhibit 4 is indeed 

somewhat similar, is not the exact thing as was 

presented in Exhibit 3 of my technical memorandum. 

  I think Mr. Hellman used the base of our 

exhibit in order to present his -- the elements of his 

transportation management plan.  With that 
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clarification, I would like to say, yes, they are an 

estimate of the number of on-street parking spaces 

that are in the particular blocks. 

  MR. GLASGOW:  So that, with respect to the 

one site that has been most developed, which is what 

is known as the Woodies warehouse/Union Station, there 

are only 12 or zero on-street parking spaces around 

that square? 

  MR. GEORGE:  I think in phrasing your 

question you pointed to certain faces of the block.  

If you want to be specific about that, Mr. Glasgow, I 

think I would be better able to respond. 

  MR. GLASGOW:  Sure.  Well, you have 1st 

Street labeled.  On 1st Street there are no parking 

spaces shown on the east side of 1st Street? 

  MR. GEORGE:  That is correct. 

  MR. GLASGOW:  Right.  But there are 30 

spaces shown at the future ATF headquarters site? 

  MR. GEORGE:  I show 30 spaces along the 

east side of 1st Street between N Street and New York 

Avenue.  Those spaces currently exist.  They are free 

to users for one hour limits between 7:00 a.m. and 

5:30 p.m., I believe. 

  MR. GLASGOW:  And is it your experience 

when Federal government buildings are erected on a 
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site that on-street parking is available facing those 

buildings?  Are parking spaces available to the 

general public in front of Federal public office 

buildings or Federal office buildings?   

  MR. GEORGE:  Again, I would repeat, no 

specific experience that I'm prepared to testify to. 

  MR. GLASGOW:  Thank you.  That's fine.  

That's responsive to the question then.  So you have 

no experience on that. 

  Next, with respect to the width of 

Patterson Street, do you know what the paved width of 

Patterson Street is? 

  MR. GEORGE:  No.   

  MR. GLASGOW:  All right.  Do you know what 

the parking restrictions are on Patterson Street? 

  MR. GEORGE:  Yes.   

  MR. GLASGOW:  All right.  What are those 

parking restrictions? 

  MR. GEORGE:  The restrictions along 

Patterson Street are two-hour limits between 7:00 a.m. 

and 6:30 p.m. 

  MR. GLASGOW:  All right.  And are most of 

the streets in the proximate area of the subject site 

have the same restriction, two-hour parking until 6:30 

p.m.? 
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  MR. GEORGE:  No, they are not the same.  I 

testified that they vary.  Some are 7:00 a.m. to 5:00 

p.m., and some go to 6:30 p.m.   

  MR. GLASGOW:  All right.  Do most in the 

immediate proximate area of the subject property go to 

6:30? 

  MR. GEORGE:  I did not quantify them in 

terms of the difference.  If the Board requires that, 

I am prepared to provide a summary in terms of the 

spaces that have restrictions up until 5:00 p.m. and 

those that have up until 6:30 p.m.  I'm not prepared 

to differentiate in terms of the numbers and how they 

compare. 

  MR. GLASGOW:  All right.  I don't have any 

further questions for this witness. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Gell? 

  MR. GELL:  Thank you, Mr. Chairman.  As 

you know, I reserved questions that I had for both 

witnesses.  So either one of them can answer any of 

the questions that I am posing. 

  In your proposed order you used the phrase 

operating hours.  Do you regard daytime activities -- 

that is, for customers, for weddings or conferences, 

conventions, that sort of thing -- Do you regard those 

as operating hours? 
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  MR. HELLMAN:  Yes.  That would be 

operating hours. 

  MR. GELL:  So that you would be able to 

show evidence that you had leases in place for 100 

spaces during the day on any occasion when you had a 

conference. 

  MR. HELLMAN:  Yes. 

  MR. GELL:  And that, if the club were 

advertised for that kind of use, then obviously you 

would have to have those spaces. 

  MR. HELLMAN:  That is correct. 

  MR. GELL:  I want to ask a question 

relating to how much thought you have given to the 

operation of the club and how it would affect the 

neighborhood.  For instance, what plans have you 

developed to advise customers of the availability of 

Metro and off-street parking?   

  In other words, how are they going to know 

before they get to the club that there are spaces 

available for them to park, and they shouldn't be 

taking up the street with their cars?  If you don't 

know, it's all right. 

  MR. HELLMAN:  I'm trying to think about 

life in the city in general, and how do people know 

these things.  I mean, there's advertising.  There is 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 117

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

going to be the website.  You know, there's -- 

  CHAIRPERSON GRIFFIS:  That's what he's 

talking about.  So you are going to say in the 

invitation that you send out and put under our 

windshield wipers that it is going to say valet 

parking provided, and on the website it will say show 

up, we'll valet your car? 

  MR. HELLMAN:  And use Metro when the Metro 

station is open.  Of course, all of those.  I mean, 

the Metro isn't quite open yet, but soon.  But I guess 

I don't really understand the question. 

  MR. GELL:  Well, you answered the 

question.  But the second question is -- The next 

question is:  Are you willing to accept conditions 

that would require that kind of activity to undertake 

a parking management plan which would include 

advertising and notifying the public as to the 

availability of Metro and the availability of spaces 

in the neighborhood and any other parking 

arrangements, and valet parking? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  What provision have you made 

for monitoring illegally parked cars in the 

neighborhood, double parking, and the blockage of 

driveways? 
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  MR. HELLMAN:  May I draw your attention to 

this photograph.  This is a photograph if front of Mr. 

Gell's client's building.  Can everybody see the 

condition of that car? 

  CHAIRPERSON GRIFFIS:  Does this answer his 

question? 

  MR. HELLMAN:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. HELLMAN:  Which is, we are going to 

pay attention.  There will be no abandoned vehicle 

sitting in front of the nightclub for more than two 

hours. 

  CHAIRPERSON GRIFFIS:  So you are going to 

-- How do you remedy that?   

  MR. HELLMAN:  Michael is going to have 

security staff.  He is going to have valet parking, 

and he is going to have contact with the police. 

  CHAIRPERSON GRIFFIS:  Okay.  So then 

you'll walk by, and you are going to notice there's a 

car there. It's abandoned, and there's five cars 

parked in the driveway.  So what?  What are they going 

to do?  What's the process?  What's the program?   

  MR. HELLMAN:  Call the police, and get it 

out of there. 

  CHAIRPERSON GRIFFIS:  And the police are 
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going to tow it?  What are the police going to do, 

give it a ticket?   

  MR. HELLMAN:  Oh, this vehicle has been 

there for months, Mr. Chairman.  I just took this 

photograph this morning. 

  CHAIRPERSON GRIFFIS:  That's not a good 

answer to his question. 

  MR. GELL:  Mr. Hellman, the issue is not 

our impact on the neighborhood.  It's yours.  So I'd 

like you to address what you are going to do. 

  MR. HELLMAN:  They will have a private 

towing company tow the car. 

  CHAIRPERSON GRIFFIS:  So you are going to 

have a private towing company on contract? 

  MR. HELLMAN:  Yes. 

  CHAIRPERSON GRIFFIS:  Did you just come up 

with that or that was really thought out? 

  COMMISSIONER PARSONS:  I think you better 

be careful.  It's close to theft.  You can't tow stuff 

off the public street.  Taking somebody's property -- 

I'm not sure you want to go there. 

  MR. GELL:  I think the point has been made 

that this really hadn't been thought through.  They 

may be able to come up with a good answer, if they 

think it through and develop a plan, but that hasn't 
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been done yet.   

  MR. HELLMAN:  Okay, go ahead. 

  MR. GELL:  What provisions have you made -

- First of all, how many employees do you plan to have 

on your kitchen staff and your other staff that will 

be there before four o'clock in the afternoon? 

  MR. HELLMAN:  All right.  The answer is, 

unless the club is open early, there's minimal 

employees.  There are six spaces on the property, and 

those six spaces can turn into 12 if you stack the 

cars which, if it's employees, you stack the cars.  

And many of Michael's employees are residents of the 

District, and they take taxis or the Metro or buses as 

well. 

  CHAIRPERSON GRIFFIS:  Okay, let's try and 

be as specific as possible, though.  The question is 

how many employees?  Minimal doesn't do much, to me.  

At a capacity of 2,000 -- The submissions that we 

have, this is going to be full service, good 

restaurant eating, lounge, huge bars in the plans.  Is 

minimal 65 employees?  Is it 1,000 employees?  Is it 

two employees? 

  MR. HELLMAN:  Okay.  He said typically 10 

people managing the bars will show up around seven 

o'clock.   
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  CHAIRPERSON GRIFFIS:  Pick an hour of 

operation where it is, let's say, an average or a 

median.  What kind of employees do you have there? 

  MR. HELLMAN:  Michael is saying 34 to 36 

people would be -- 

  CHAIRPERSON GRIFFIS:  Thirty to 40 is what 

you are calling minimal employee base, and that's, 

let's say, the average number that you will have to 

operate during the day. 

  MR. HELLMAN:  Right. 

  CHAIRPERSON GRIFFIS:  That may go up.  It 

 may go down.  Okay. 

  MR. GELL:  And, presumably, additional 

staff will be coming later. 

  MR. HELLMAN:  That's fairly full at that 

point. 

  MR. GELL:  Well, let me go back then.  Are 

you going to have kitchen staff preparing food for the 

nighttime, presumably.  You are going to have people 

cleaning the place.  When is that going to happen, if 

the club is open until two and three in the morning?  

  How many people will be there during the 

day, and minimal doesn't do it. 

  MR. HELLMAN:  What Michael is saying is 

there is a fair amount of preparation the evening 
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before the event, and there is a fair amount of off-

site preparation through catering and delivery. 

  MR. GELL:  You have six parking spaces.  

So I have to ask you what provisions you have made for 

the catering trucks that are going to be coming back 

and forth, and they are not going to be able to use 

valet parking, obviously. 

  MR. HELLMAN:  As you can see here, we have 

a loading dock in addition to the parking area, and 

there actually is a second alley accessing the 

building from M Street, which at the moment is 

obstructed with two trailers which we are now 

researching whose trailers they are and how they got 

there.  But there are two different ways of serving 

the building that are off-street. 

  MR. GELL:  And they will be coming into 

the building.  Is that what I see? 

  MR. HELLMAN:  Yes, that's right.  That 

door pulls up, and then the loading dock is contained 

within the building. 

  MR. GELL:  And there are, you say, two 

spaces? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  So all the catering trucks that 

you are going to need will be able to fit in there? 
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  COMMISSIONER PARSONS:  Mr. Chairman, I 

think we are straying away from the parking issue 

here. 

  MR. HELLMAN:  That's right, we are. 

  COMMISSIONER PARSONS:  We are into loading 

docks. 

  MR. HELLMAN:  He's moving back into the 

use issue and the concern about his client's methadone 

clinic. 

  CHAIRPERSON GRIFFIS:  It's a very simple 

question that elicits a very direct and explicit 

answer.  It's just how is this going to be loaded. 

  MR. HELLMAN:  The answer is we have 

loading docks. 

  CHAIRPERSON GRIFFIS:  Okay.  Do we have a 

site plan that actually shows that well in terms of 

the area?  Okay, I guess I refer the Board to Exhibit 

4 and the code plan, which is on the 11 x 17 sheets, 

to understand where that loading is.   

  It shows on that plan that there is 

actually an interior existing loading dock.  Is that 

being converted as part or it will be maintained as 

the loading dock? 

  MR. HELLMAN:  That will be maintained as a 

loading dock. 
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  CHAIRPERSON GRIFFIS:  So you actually 

have, in fact, separate access into the parking spaces 

and the loading? 

  MR. HELLMAN:  That is correct. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GELL:  I do have to go back, because I 

got distracted when you talked about 30 or 40 people. 

 You say now that that's at night, and you only gave 

me the answer that there will be minimal people during 

the day.  But do you have a better number, a range of 

people that you are going to have during the day? 

  MR. HELLMAN:  The answer is approximately 

six people show up early for getting the bars ready 

and the ice and the like, and he cleaning crews come 

at the end of the night.  So that the club is 

maintained at that level late at that night. 

  MR. GELL:  All right.  And since you are 

only going to have six people, obviously, that's not a 

big impact on the parking in the neighborhood during 

the day, which I think the case will be made that it's 

extremely, extremely tight. 

  Are you willing to accept that as a 

condition, that you won't have anymore employees than 

that or approximately that number, because, you know, 

once you get your variance, there's really no stopping 
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the change and the use that you might make of it, but 

you are putting forth that that is all you are going 

to need. 

  MR. HELLMAN:  It strikes me that this is 

at a level of minutiae that is beyond the issue of 

providing the 100 spaces for the club operation.   

  CHAIRPERSON GRIFFIS:  You're not ready to 

commit to that right now.  Any other questions, Mr. 

Gell? 

  MR. GELL:  Yes.  Yes, I do, Mr. Chairman. 

   What plans do you have for handling tour 

buses that are going to -- or charter buses that will 

be bringing people to the site and, obviously, using 

the roadway and creating some traffic difficulties, 

but if you have a plan for that, please let us know 

what that is. 

  MR. HELLMAN:  Michael is saying a maximum 

of two buses, and it's rare, and they drop people off 

and they leave.  I know that the ANC has been 

concerned about tour buses and where they park while 

they are waiting.  So we would coordinate with the ANC 

as well, if and when an event like that came about.  

But I mean, that's not the ordinary routine. 

  MR. GELL:  What provision have you made 

for the parking of delivery trucks during the day 
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bringing liquor and other things?  These are obviously 

not the catering trucks. 

  CHAIRPERSON GRIFFIS:  I think we've 

covered that, that they have a loading dock, that they 

will pull and unload and leave.  Next. 

  MR. GELL:  It's not clear to me that the 

catering trucks are going to leave right away.  So 

they are really just delivery trucks.  Is that what 

you're saying?  Okay.   

  Do you plan to use this facility for 

conferences and seminars, celebrations, other 

activities during the day?  Is that going to be part 

of your program? 

  CHAIRPERSON GRIFFIS:  That is in the 

record.  That's affirmative.  Correct? 

  MR. HELLMAN:  Yes, but that's probably 

minimal.  I mean, that is not -- 

  CHAIRPERSON GRIFFIS:  Okay.  Let's just 

keep a quick answer, quick question, quick answer. 

  MR. GELL:  Does your security plan address 

the problem of people leaving the club beyond the 

limits of the club?  That is, as they walk back to 

their cars or across the street or wherever, if there 

is rowdiness and other activities, which is not 

unknown for -- 
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  CHAIRPERSON GRIFFIS:  Okay, good question. 

 I think I asked it, and it was covered, what the 

intervention and security people would be.  They have, 

as testified, high tech flashlights which -- I'm not 

sure what that is, but the darn things shine a bright 

light.  Okay. 

  MR. GELL:  All right.  Where will the 

trash be stored? 

  MR. HELLMAN:  We will a dumpster on the 

property and keep control of that. 

  MR. GELL:  If you keep your six spaces and 

also have a dumpster, is there room for that? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  And how often will it be picked 

up? 

  CHAIRPERSON GRIFFIS:  All right.  That's 

going a little bit beyond the scope of the parking 

requirement, isn't it, Mr. Gell? 

  MR. GELL:  It is. 

  CHAIRPERSON GRIFFIS:  Okay, thank you.  

Next question. 

  MR. GELL:  But it has to do with impact on 

the neighborhood. 

  CHAIRPERSON GRIFFIS:  No, I understand 

that.  There is a little latitude that I am allowing, 
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but we really do have to focus on the impact of the 

parking, because that is what's going in for the 

relief.  I mean, in terms of the attendant loading and 

unloading and buses, there is a connection there.  If 

they had parking availability for that many cars, they 

would conceivably be accommodating that, but let's 

move on. 

  MR. GELL:  I'm sorry to belabor it, but it 

seems to me, as this property produces a great deal of 

trash, those six spaces are going to be used up by 

trash, if there is not an adequate plan to get the 

trash picked up quickly.  I'll just make that point 

and, if you want me to go on. 

  CHAIRPERSON GRIFFIS:  Yes.  And the other 

aspect of it, there was really no testimony on trash 

and trash pick-up.  It's probably more appropriate in 

your own case presentation. 

  MR. GELL:  All right.  Thank you.  Do you 

have any plan to have periodic meetings with neighbors 

to discuss any parking complaints or other complaints 

that they might have? 

  MR. HELLMAN:  Judging by his client's 

responsiveness to all of my phone calls -- 

  CHAIRPERSON GRIFFIS:  The answer would be 

yes or no, Mr. Hellman. 
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  MR. HELLMAN:  Yes, we will be delighted to 

be good neighbors and to speak with the neighbors as 

often as possible. 

  CHAIRPERSON GRIFFIS:  You are open to 

having meetings? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  So there will be periodic 

meetings with neighbors, and you are willing to commit 

to that? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  And will there be -- Will you 

provide an ability to have rapid communication to your 

operators so that, if there is a problem, it can be 

addressed right away? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  Finally, will there be a 

periodic opportunity for the neighbors to see the 

leases that you say that you are going to have and 

will not operate without, so that there can be kind of 

a continuing monitoring of that issue rather than have 

to wait until there is a big, serious problem? 

  MR. HELLMAN:  Yes. 

  MR. GELL:  You sure?  You are going to 

share your leases with adjacent property owners? 

  MR. HELLMAN:  We're talking about evidence 
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of -- We're talking about parking?  Well, but doesn't 

that make it public when we share it with the Board? 

  CHAIRPERSON GRIFFIS:  I'm not asking to 

see them.  His question was are you open to sharing 

your leases with the neighbors?  I take that as the 

adjacent property owners.  You are not committed to 

that at this point, I would imagine. 

  MR. HELLMAN:  Correct. 

  CHAIRPERSON GRIFFIS:  I mean, the answer 

is short but serious.  Anything else? 

  MR. GELL:  I'm sorry.  Was the answer yes? 

  MR. HELLMAN:  The answer is we will have 

meetings.  We will talk with the ANC, and if we have -

- If this is the condition of the order, we're going 

to have to prove that we have contractual arrangements 

for the 100 parking spaces.  

  Now maybe that -- It may not be the lease. 

 It may be something else that says -- that is 

equivalent to an affidavit that does it or that maybe 

it redacts the business terms of the lease, but it has 

the fact that a lease is in place. 

  MR. GELL:  Any adequate evidence.  I just 

want to be sure that you are committing that you are 

going to show this to the other property owners on a 

reasonably periodic basis so that there can be that 
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continuing monitoring. 

  MR. HELLMAN:  The answer is yes. 

  MR. GELL:  I have no further questions. 

  CHAIRPERSON GRIFFIS:  Thank you.   

  COMMISSIONER PARSONS:  I'm not sure 

Isabella concurred with that.  I heard her -- 

  CHAIRPERSON GRIFFIS:  A little confusion 

back there.  Okay.  If there is nothing further, let's 

move on to the government reports and hear from the 

Office of Planning at this time. 

  MS. STEINGASSER:  Chairman Griffis, the 

staff would ask that the applicant shut down his 

PowerPoint during our presentation. 

  CHAIRPERSON GRIFFIS:  That's fine. 

  MS. STEINGASSER:  Thank you.   

  MR. MORDFIN:  Good afternoon, Chairman and 

members of the Board.  I am Stephen Mordfin with the 

Office of Planning, and the Office of Planning has 

reviewed this application for an area variance. 

  The subject property is not eligible for 

reduction in parking due to its location to the Metro 

station, because it is located 900 feet from the 

future New York Avenue Metro station, which is more 

than the maximum of 800 feet permitted by the zoning 

regs, and because it is located approximately 400 feet 
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from the R-4 District, less than the minimum 800 feet 

required. 

  Subject property is also not eligible for 

an exception to the parking requirements for 

nonresidential structures located within the Central 

Employment Area, because it does not have a direct 

connection to a Metro station, as required by the 

zoning regs.   

  In addition, the subject property cannot 

provide a minimum of 75 percent of the required 

parking or 80 parking spaces on-site, the maximum 

amount of parking the Board is empowered by Section 

2108 to reduce the number of required parking spaces 

where there is nonresidential use. 

  The Office of Planning requested that the 

applicant submit a lease for the provision of 100 

parking spaces and a parking management plan.  The 

applicant has not submitted a lease for the 100 

parking spaces. 

  Although a parking management plan was 

submitted to the Office of Planning indicating charges 

for valet services for patrons and how the valet 

service will operate, it includes neither a contract 

for valet services nor the specific location where the 

cars will be parked.   
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  Therefore, the Office of Planning 

recommends denial of the application unless the 

following conditions are met:  That the applicant 

submits a lease for a minimum of 100 off-street 

parking spaces prior to the issuance of the final BZA 

order; two, that the final BZA order expires on the 

day that the lease expires; and, three, that a parking 

management plan be submitted to the Office of Planning 

that indicates such things as the specific location 

where the cars will be parked and the contract for 

valet services. 

  That concludes the presentation from the 

Office of Planning. 

  CHAIRPERSON GRIFFIS:  Thank you.  Is there 

a question from the Board for the Office of Planning 

at this time?  Does the applicant have any question of 

the Office of Planning on cross-examination? 

  MR. HELLMAN:  I have a number of concerns 

with the Office of Planning's report. 

  CHAIRPERSON GRIFFIS:  Okay.  And you can 

hold those for your conclusions.  Do you have any 

cross-examination of the Office of Planning? 

  MR. HELLMAN:  No.  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Glasgow? 

  MR. GLASGOW:  I have no cross-examination 
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of the Office of Planning report. We concur with the 

report and its recommendations. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Gell? 

  MR. GELL:  I have no questions. 

  CHAIRPERSON GRIFFIS:  Very good.  Does the 

ANC have any cross-examination of Office of Planning? 

  MR. PERNELL:  Mr. Mordfin, did you send a 

copy of that letter to the ANC-6C? 

  MR. MORDFIN:  A copy of the report? 

  MR. PERNELL:  That's right. 

  MR. MORDFIN:  No, I did not send the 

report to the ANC. 

  MR. PERNELL:  Are you aware that I am a 

member of the Office of Planning Advisory concerning 

that area that you just made that report on? 

  MR. MORDFIN:  Yes. 

  MR. PERNELL:  And I did not get a copy of 

that.  I have heard of it as of now. 

  CHAIRPERSON GRIFFIS:  Can I just clarify? 

 What Office of Planning would be doing is serving 

under the zoning requirements under a BZA case.  So I 

think it is appropriate -- in fact, our staff looks to 

make sure that all the requirements that we have for 

Office of Planning are met.  Otherwise, I have big 

bold notes up here -- 
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  MR. PERNELL:  Mr. Chair, we received a 

letter that they invited the ANC in the affected area 

of redevelopment since 1999 until all buildings and 

areas are being built in this area that ANCs receive 

any kind of a survey or report. 

  CHAIRPERSON GRIFFIS:  But my point is -- 

You really need to hear my point.  My point is not to 

say that that is not very important.  My point is we 

had no jurisdiction whether they did it or not.  So 

for purposes of this case and the application and the 

hearing today, it can be of no interest to us. 

  If there is something procedurally -- for 

instance, if this was not filed in time, that's an 

appropriate question on cross-examination for Office 

of Planning and bring to the Board's attention.  Other 

than that, we can't do anything with it.  I can't -- 

  MR. PERNELL:  Well, I say to you, why does 

the charter of 1974 require that ANC be privileged of 

any information from any agencies of the District of 

Columbia, including this Board here, and yet I did not 

receive a letter from the Office of Planning where I 

am a member of that body? 

  CHAIRPERSON GRIFFIS:  Okay.  Clearly, you 

are not hearing me.  So we will move on.  Any other 

cross-examination for the Office of Planning?   
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  MR. PERNELL:  For the record, I would 

object to that report. 

  CHAIRPERSON GRIFFIS:  On what basis? 

  MR. PERNELL:  On the basis that it was not 

clearly having input from the ANC of that report.  

There were several meetings on the issue of what's in 

that area.  As Mr. Hellman has said, at least six 

months, and the Office of Planning had not attended 

any ANC meeting on the basis of the facts or the 

missed facts that they have in that letter. 

  CHAIRPERSON GRIFFIS:  All right.  What 

would  be pertinent for our understanding for this 

hearing is what facts are not correct in the Office of 

Planning; and if you could pose them to us as a 

question? 

  MR. PERNELL;  I can't oppose him.  I think 

part of the report that -- 

  CHAIRPERSON GRIFFIS:  What I need you to 

do -- Really, we are very bound by procedure here.  

You are now cross-examining the Office of Planning.  

What I need you -- Really, just take a moment and  

listen to what I say. 

  What you need to do, if you find things 

that are not correct in the Office of Planning's 

report -- Do you understand? 
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  MR. PERNELL:  Got ya. 

  CHAIRPERSON GRIFFIS:  You need to ask them 

the questions --  

  MR. PERNELL:  We'll get it tomorrow.  

Thank you.   

  CHAIRPERSON GRIFFIS:  Okay, we can move 

on.  Mr. Zaidain, did you have questions of Office of 

Planning? 

  MEMBER ZAIDAIN:  I just want to make sure 

I understood the Office of Planning's report position. 

 That is, that you would support the variance if the 

conditions one, two, three are met.  Correct? 

  MR. MORDFIN:  Correct. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  MEMBER MILLER:  I have a few questions for 

Office of Planning.  

  Is it your opinion that the regulations 

require that a lease be in place prior to our granting 

a variance in this case? 

  MR. MORDFIN:  The regulations don't 

require a lease be in place.  The regulations require 

the provision of the parking spaces, and therefore, 

the Office of Planning requested the lease to ensure 

that the lease actually got signed and that it didn't 

become a problem for DCRA to have to enforce to make 
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sure that the lease actually was written and signed. 

  MEMBER MILLER:  Also, you said that -- 

where is it? -- that the order would expire when the 

lease expires.  What is there is another lease in 

place?  You know, it immediately replaces the first 

lease that might be expiring.  Is that acceptable to 

you? 

  MR. MORDFIN:  That would be acceptable. 

  MEMBER MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  Ms. Miller, let me 

follow up.  The proffered condition at this point in 

the draft order submitted -- does that address your 

recommendations? 

  MR. MORDFIN:  As long as there is one 

lease following another and there is no lapse, that 

would -- For the condition proffered by the applicant, 

we would like to see evidence of this before we 

agreed. 

  CHAIRPERSON GRIFFIS:  Evidence? 

  MR. MORDFIN:  Evidence that there are 

contractual agreements for the 100 vehicles. 

  CHAIRPERSON GRIFFIS:  So some sort of 

binding agreement that would ensure that that is not 

just a strong statement? 

  MR. MORDFIN:  Yes. 
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  CHAIRPERSON GRIFFIS:  Okay.  I'm sorry, 

Ms. Miller. 

  MEMBER MILLER:  I have one other question 

with respect to the availability of on-street parking. 

 It seems like a lot of the streets have restricted 

hours, and I meant to ask -- Well, let me ask you this 

first. 

  Are you aware of the number of spaces 

available during the day, like, say, at 4:30?  It 

seemed like a lot of the spaces are restricted until 

6:30. 

  MR. MORDFIN:  Correct. 

  MEMBER MILLER:  Do you do a count? 

  MR. MORDFIN:  You mean how many spaces are 

actually physically there? 

  MEMBER MILLER:  Available that aren't 

restricted. 

  MR. MORDFIN:  That aren't restricted?  No, 

I did not do a count. 

  MEMBER MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else for 

the Office of Planning?  Very well.  We do have the 

Department of Transportation's report.  It is Exhibit 

Number 34.  I don't -- Is anyone here representing the 

DDOT that will present the report?  Not noting any, it 
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is in the record.  Does everyone have a copy of the 

Department of Transportation's report?  It's in the 

official record.  If not, you can pick one up. 

  They had indicated that they did not 

object to approving the application. 

  That's all the government reports that I 

have attendant to this application in my notes, unless 

others are aware of any, in which case we can go to 

ANC presentation of their case.  Mr. Pernell. 

  MR. PERNELL:  Thank you.  Again, my name 

is Daniel Pernell, and I am Chairman of the License 

and Economic Development Committee of ANC-6C.  I am 

also formerly Chair and Vice Chair of 6A concerning 

this single member district area. 

  I just wanted to say that you already have 

a number of my letters.  So I am just going to go 

right down the list of the issues that I am very 

concerned that I have heard here today. 

  I do support the application of the Fur 

Factory Club and all its entirety.  The fact -- My 

reasons for support is the fact that it does not 

affect the surrounding community which is -- all four 

communities three and a half blocks away except for 

the Tyler House which is about a block away, but is 

impaired by a underpass of a six-lane -- five-lane 
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underground passway there. 

  Also, I was very concerned when I sent out 

the first support for their liquor license, which is 

December 9th.  You have that, and I explained in 

detail, which I have done for a number of years.  I am 

the only Commissioner in the area of Capitol Hill who 

has supported a liquor license in this fashion, the 

fact that it had to deal with the variance, which we 

don't have the right to waive it, but we can support 

it, which I did.  I brought into very detail. 

  The C-4 use of the area where the Fur 

Factory's use is totally different in comparison to 

Georgetown and Capitol Hill.  This club does not 

impede parking after 5:00 p.m. in the afternoon.  

Residents will be able to come home and park in front 

of their home, which I am just a few blocks away on 

3rd Street, and I have no problem parking there. 

  During the day, there's a number of DCRA 

and the Board of Education, which is 801, and 941 

parks on my block, but at least at 5:30 they are going 

home and allowing me to park in front of my home.  So 

I have no real problem with that. 

  I am very pleased with the professionalism 

of the club, as I explained in my December 9th letter 

that they have come to me and asked me all the things 
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that the community would ask.  One of those things -- 

there is noise impact of vehicle, patrons of the club, 

security at the club which I detailed in the December 

9th letter. 

  If Holland & Knight had to notify me on 

their issue concerning 33 Patterson and the Capitol 

Group, I would have given them a copy of those 

letters, which is also July 10th letter, too, that 

gives a little bit more detail on the space there. 

  Now the Office of Planning talk about the 

sidewalks in this area.  Those sidewalks have been in 

disarray for many of years, and many times that DPW 

has parked on those streets, parked in those garages. 

 They never informed the agencies of those eroded-out 

sidewalks and curbs there. 

  Now this ANC, myself, has informed the 

city last year of some $53,000 of alleys and curb 

moving in the surrounding area.  None has been done in 

the immediate area of the 33 Patterson by the agencies 

who are responsible for inspecting those areas.  So, 

therefore, you can't blame the club for it.  And, 

therefore, and the report that the Office of Planning 

is incorrect.  There are clear sidewalks.  They may 

not be the best sidewalks, but they are clear. 

  I'll go down the line, and I'm going to be 
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very brief, but I hope you give me an opportunity.  As 

of now, I've done 7,690 hours of time that I've never 

been paid for, and 40 of those hours have been spent 

here at hearings from one to six o'clock, and I don't 

 get food.  I don't get anything, but I come down here 

on the basis of supporting my constituents and making 

sure the applicant falls within the laws and 

regulations of DCRA and the District of Columbia. 

  I have to say today, they have so.  They 

have done everything that we have expected, and I said 

we as my community has expected.  These members have 

come to the subcommittee level.  They also come to my 

committee and made a report, and we finally went to 

the committee in July, which we did not have a quorum; 

whereas, I did a letter on July 10th in support of 

them, but eventually we had a August meeting, and we 

did -- the ANC supported my letter from July 10th and 

additional information that I had sent. 

  My Chair, Mr. Robert Hall, also sent a 

number of letters in, inquiring that this was turned 

over to me and that we were doing the right thing. 

  Members of the Board, I'm just saying I'm 

a bit dismayed that I can come down here and be 

disrailed by two professional lawyers who's getting 

paid outstanding salaries for being here, and I'm 
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getting paid nothing, but allowing them to scrutinize 

the applicant to the point where the applicant can say 

no more than that we are doing the right thing.  We  

have been doing, and we've got input. 

  Now as far as the parking, they have 

parking and moving vehicles.  I am a member of the 

DCRA ANC Advisory.  We have a imposed plan for parking 

of removing illegal vehicles, along with the 

Metropolitan Police Department 1D and 2D. 

  If the owner wants to call me, they can.  

My phone is open until 12:00 Midnight, and they can 

call me, and I will notify the agency to remove their 

car.  Most of the businesses in the area do do that, 

and even residents.  So we have that imposed. 

  CHAIRPERSON GRIFFIS:  What response do you 

get for your call? 

  MR. PERNELL:  I beg your pardon? 

  CHAIRPERSON GRIFFIS:  When was the last 

time you called for a car to be towed? 

  MR. PERNELL:  Just the other day. 

  CHAIRPERSON GRIFFIS:  How long did it take 

for it to get towed? 

  MR. PERNELL:  It took about 15 days.  It 

will usually be a month, but it took about 15 days.  

The process is that the owner don't know which I will 
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be informing him of in an addressed letter from DCRA, 

since I am a member, is the fact that they have to 

notify the Police Department.  The Police Department 

tags it.  DCRA comes out and gives it a fine, and then 

 it is removed. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MR. PERNELL:  And wait a minute.  The 

problem is this.  Where do you put the car? 

  CHAIRPERSON GRIFFIS:  Right, but let's not 

go to that. 

  MR. PERNELL:  Okay, I'm factual and on the 

record.  Where do you put the car?  There's no place 

to put the cars. 

  Nevertheless, it is not the responsibility 

of the owners to remove the car, and they should not 

enter into an agreement to do so, because we do have a 

police force that's being paid by the citizens of the 

District of Columbia, including business owners. 

  Therefore, I will ask the Commissioner -- 

and I live just a few blocks away.  I will make sure 

that those cars are tagged.  My son -- grandson goes 

to the school just across the street from me.  So I 

have to deal with those issues. 

  I will end by saying that I support this 

applicant, and in the attachment and agreement I 
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believe that the owner should enter into an agreement 

as an attachment to this approval of this Board today, 

that they will have lease agreements imposed with 

either the operators, managers or leasees of the 

property, and that they will go into a contingent 

issue of dealing with advertising their business. 

  I believe that there is a lot of people 

out there who can work for that club, and I believe 

they are going to hire some people from the community 

that has that experience to know how to talk to people 

and say you can come to this area.   

  The first thing they will say -- because I 

run the self-storage on H Street, and the first thing 

they say, well, where do we park.  I let them know I 

have a parking place at my place, and I take 20 cars. 

 So nevertheless, these people will be available.  

They have agreed to hire a number of people from the 

area, and I'm very pleased with it.    Also, I 

would say negatively to the owners, Board members, 

that we need not do fliers, because what happened is 

that these fliers are put on the cars, and the ANC and 

the community -- we are out there every third week of 

the month cleaning up the neighborhood, and they are 

mostly fliers from nearby clubs.  So I ask that the 

club do not do that, because we have to clean the area 
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up along with DPW. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. PERNELL:  Mr. Chair and Board members, 

I end by saying that I highly support this area.  I've 

done my homework, and I've done for a number of years. 

 And as I said, this club is different from all other 

clubs, because it doesn't impede on the nearby 

neighbors.  It doesn't impede as far as noise, traffic 

impacts or any other sort of thing. 

  I think -- McGuires worked with me very 

close.  This ANC was the first one that had a 

cooperation with the U.S. Attorney's office where we 

prosecute people on a higher level over the D.C. 

Police Department.  This is a running process in this 

neighborhood, and have been sometime.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MR. PERNELL:  Any questions from anyone? 

  CHAIRPERSON GRIFFIS:  Indeed.  We 

appreciate, first of all, the submissions and the 

chronology.  Of course, it helps us fill out the 

record, and then the July 10th which goes directly to 

it, and you have laid out quite substantially the 

uniqueness of the site, the practical difficulty, and 

consistencies with the comprehensive plan, and no 

detriment to the public good. 
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  The second note under that third heading 

is:  "In the spirit of environmental concerns and 

lead, reusing existing building rather than 

demolishing it is dramatically more environmentally 

responsible."  What is lead? 

  MR. PERNELL:  What was that now? 

  CHAIRPERSON GRIFFIS:  The second sentence 

under your third issue reads:  "In the spirit of 

environmental concerns and lead, reusing an existing 

building rather than demolishing it is dramatically 

more environmentally responsible."  What is lead? 

  MR. PERNELL:  It could be a typographical 

error, but --  

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. PERNELL:  Mr. Chair, I don't have my 

own letter in front of me, but I will say, we have 

several plans that are imposed that have been asked by 

the Board members and by the lawyers here from Holland 

& Knight and Capitol, the fact that we have a parking 

plan in existence from DDOT. 

  CHAIRPERSON GRIFFIS:  That answers my 

question. 

  MR. PERNELL:  I want to say, too, Mr. 

Chair, none of these people are members of that 

planning group, and I welcome them to be a member of 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 149

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

them. 

  CHAIRPERSON GRIFFIS:  Who is not a member 

of the planning group? 

  MR. PERNELL:  Mr. Gell is not a member of 

this planning group. 

  CHAIRPERSON GRIFFIS:  Does that preclude 

them from showing up and participating in public 

hearings, first of all? 

  MR. PERNELL:  No, I'm just saying, they 

are saying hypothetic questions about parking and 

stuff, which I have the answer to. 

  CHAIRPERSON GRIFFIS:  But let's limit the 

criticisms of those participants. 

  MR. PERNELL:  Well, I have a right under 

the law to criticize whoever I want to.  That's why I 

was elected as a commissioner. 

  CHAIRPERSON GRIFFIS:  Indeed, and this 

could all delve into an uncivil -- 

  MR. PERNELL:  No.  I try to be -- I'm 

being fair about it.  That's why I did not oppose 

Holland & Knight to be whatever. 

  CHAIRPERSON GRIFFIS:  Let's move on.  Are 

there other questions?  Cross-examination?  Does the 

applicant have any cross-examination of Mr. Pernell? 

Mr. Glasgow?  Mr. Gell? 
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  MR. GLASGOW;  No cross. 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you very much.  Are there persons giving testimony 

today in support of the applications, persons prepared 

 to give testimony in support -- in which case let's 

move to the parties in opposition for presentation of 

their case. 

  MR. GLASGOW:  Mr. Chairman, for the 

record, my name is Norman M. Glasgow, Jr., of the law 

firm of Holland & Knight.  Here with me today are Mr. 

Steve Sher of the same firm, and also Mr. Terry Peay 

as a party in opposition.  There are also several 

other property owners who are persons in opposition, 

and they would be testifying later. 

  CHAIRPERSON GRIFFIS:  Okay.  I am 

anticipating about 15 minutes for the presentations in 

your case.  Is that correct? 

  MR. GLASGOW:  Yes.  Of the presentation of 

this part of the case, that is correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Probably more 

like 10 minutes. 

  MR. GLASGOW:  Pardon me? 

  CHAIRPERSON GRIFFIS:  Probably more like 

10 minutes then. 

  MR. GLASGOW:  Yes, it could be 10. 
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  CHAIRPERSON GRIFFIS:  Indeed. 

   MR. GLASGOW:  All right.  So we are here 

on behalf of those two property owners, those two 

properties which were parties in opposition.  Those 

sites are about 1000 square feet each.   

  Then there are others that will testify 

later, and those properties in total are about a 

million square feet of land, and they are in 

opposition to the proposed development.  Although we 

have said that we are in support of the position of 

the Office of Planning, the conditions that were 

stated by the Office of Planning, and we will get into 

slight detail, if the Board were to move in the 

direction of conditions, we would say, in order to 

protect the interests of the surrounding property 

owners, that there would need to be parking lease 

agreements with owners of the property, that it 

wouldn't be this nebulous kind of parking 

arrangements.  That will not suffice for the issues. 

  Additional proposals to address the 

concerns related to proposed use and the Office of 

Planning, will be testified to by the witnesses in 

opposition and, as is noted in the Office of Planning 

report, we are extremely concerned of the lack of 

adequate parking by the applicant to address the 
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impacts of its proposed use.  That is both during the 

day and the night.  Mr. Sher will deal with the issue. 

  There is the reports of the applicant 

about uses that could be taking place all during the 

day.  Nothing in the testimony of the applicant's 

witness dealt with any of that, because the street 

parking, we will submit, is not available during the 

day; and there needs to be tight conditions put on 

this use as to when it can start going into effect, 

along with the condition that I talked about in the 

parking lease agreement. 

  So we want it in the time frame that's 

being proposed by the Office of Planning.  I am not 

particularly interested in seeing the business terms, 

if you will, of the lease, such as what is being paid. 

 But what I am very interested in seeing is the length 

of the term of the lease and who it is with, so that 

we don't get caught with the issue of when this all 

breaks down and starts to unravel because these are 

nebulous agreements with other people, and it's always 

changing.   

  That really scares us, that everything 

could just get changed, nothing is set.  We have been 

told about how carefully this has been thought 

through, but anytime there's been a question that's 
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been asked, there needs to be a huddle for a couple of 

minutes, and I don't have any problem with that to 

answer the question.  But everything hasn't been all 

thought through with respect to this operation. 

  So we have some concerns, and we are 

looking for the Board and the conditions to protect 

that at the outset, not to come running in with 

complaints later on. 

  So lacking long term, binding leases and a 

transportation plan for this site, until all of that 

is done, we submit that the Board should follow the 

Office of Planning's recommendation and not grant the 

application, and then get these things into the 

record, see what they are, have the parties have an 

opportunity to comment on them, and then see if they 

pass muster after all the information is before the 

Board, not the other way around. 

  Lastly, due to the various issues 

surrounding hearing dates, requests for issuance of 

additional permits, and there have been a number of 

unusual requests that have occurred and that are part 

of the record in this case, the parties and persons in 

opposition do suggest that the only reasonable way to 

proceed is that the application not be approved and 

that, if it is able, the applicant return before the 
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Board at a hearing with options to address the 

significant issues which have been raised in this case 

by the Office of Planning and the parties and persons 

in opposition. 

  With that introduction, I would like to 

proceed to the first witness, Mr. Steven Sher.   

  Mr. Sher, would you please identify 

yourself for the record and proceed with your 

testimony? 

WHEREUPON, 

 STEVEN SHER 

was called as a witness, was examined and testified as 

follows: 

 DIRECT TESTIMONY 

  BY MR. SHER:  Mr. Chairman, members of the 

Board, for the record my name is Steven E. Sher, the 

Director of Zoning and Land Use Services with the law 

firm of Holland & Knight.  I am going to make this 

fairly quick. 

  I would like to submit just for the 

Board's information to have before it an area 

photograph marked to show the subject property and the 

properties owned by both the parties and persons in 

opposition, so you can see where those properties are 

relative to the -- Yes, sir, you may have it.   
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  Having said that, what the Board is 

focused on is clearly the last part of the variance 

test:  Can this relief be granted without substantial 

detriment to the public good?  I think that is proper 

at this point in the proceeding. 

  What I start with as a problem here is 

that the applicant has not give you any indication of 

what the number of patrons at this facility are likely 

to be.  It's a 17,000 square foot building. How many 

people does that mean?  How many of those people are 

likely to come by car?  What is the actual demand for 

parking going to be? 

  I can't determine that from anything I 

have seen in the record.  So -- 

  CHAIRPERSON GRIFFIS:  Why would that 

particularly concern us? 

  MR. SHER:  Well, because you have to 

determine that this relief can be granted without 

substantial detriment to the public good. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. SHER:  And if an applicant can't show 

you that it has reasonably accommodated the demand for 

parking, then I don't think you can grant the 

application.   

  Having said that, if you go beyond that 
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and say, okay, let's just say that the zoning regs 

require 106 parking spaces, without regard to what 

their actual demand is.  Forget the fact that there 

might be 2500 people here, and 50 percent of them 

don't take the bus or the subway.  Where do they all 

park?  We're not going to worry about that.  We are 

only going to say the zoning regs say 106 parking 

spaces are required. 

  CHAIRPERSON GRIFFIS:  It might not be 

illogical to go in that direction, because clearly 

there is some thought going into how you calculate the 

required parking for this use.  Right? 

  MR. SHER:  They required 106.  They have 

six.  They need a variance of 94 percent.   

  CHAIRPERSON GRIFFIS:  Right. 

  MR. SHER:  They are not entitled to the 25 

percent reduction, because they are not within 800 

feet of the subway.  So they need a 94 percent 

variance.  It is not C-4.  I don't know why we keep 

hearing C-4.  That's got nothing to do with this.  

It's C-3-C.  They need a variance. 

  The Board needs to consider not only the 

existing conditions of the neighborhood, which is 

evolving and which is going to change, but what the 

future conditions are likely to be, and whether or not 
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the continued operation of this down the road may have 

some detriment to properties that are going to be 

developed over time. 

  If the Board grants a variance, it is 

permanent, depending on what conditions you put on it 

and how you structure those conditions.  So you need 

to think not only what is the condition today but how 

does that condition affect it in the future. 

  I don't believe it is reasonable for the 

applicant to say they can rely solely on on-street 

parking.  Right now today, probably yes, but as those 

buildings get developed, if other restaurants or 

evening activities begin to fill in some of those 

buildings, and if there are other demands for on-

street parking, I don't think it is reasonable to say 

the first guy that comes along gets to take all the 

on-street parking and the rest of it gets picked up -- 

the other guys, well, that's their problem later. 

  So I believe that for the protection of 

the surrounding properties, the Board needs to be 

assured that the parking which the applicant has 

suggested they may provide will be provided.  I think 

the Board needs to know where it is, and I think the 

Board needs to know that it will be available as long 

as the use continues.  
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  This kind of floating requirement is a 

very difficult thing to enforce, and I don't like to 

pick on DCRA, but you've all had enough experience, 

and so have I, with getting DCRA to enforce things.  

They enforce some things that I have no idea why they 

do, and they don't enforce other things that I don't 

know why they should.  But if you don't somehow get 

all this clarified here before you, you are going to 

create -- and with conditions in an order that can be 

clearly understood and enforced, you are creating 

something that doesn't have a whole lot of value as it 

goes down the road. 

  CHAIRPERSON GRIFFIS:  Good advice. 

  MR. SHER:  So either by covenant, by lease 

or by some other means, you should require that those 

parking spaces be provided and, alternatively or in 

addition, that any C of O issued for the club should 

be tied to the term of the lease or covenant or 

whatever it is that they submit, so that you know that 

the one is going to be provided simultaneously with 

the other, and I don't have a problem if the lease 

rolls over and you get another -- you can reissue the 

C of O, but I don't think it can be just this sort of 

automatic thing. 

  There needs to be some scrutiny of that, 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 159

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and you need to know that that is going to happen. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. SHER:  If you don't get that, I don't 

think they have met the burden, and I don't think you 

should grant the case. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  MR. SHER:  I'm done. 

  CHAIRPERSON GRIFFIS:  Are you satisfied 

with their code analysis that sets up an occupancy 

load, which is 1117 persons? 

  MR. SHER:  I don't know that.  Okay?  I'm 

not a building code expert, and I don't know whether 

that is, in fact, the right number. 

  CHAIRPERSON GRIFFIS:  Do you know if that 

is correct? 

  MR. SHER:  I don't know. 

  CHAIRPERSON GRIFFIS:  I see.  Well, if 

this was an approved permit document, wouldn't it 

presumably be correct? 

  MR. SHER:  I don't know if it is an 

approved permit document or not.  I hadn't understood 

that a permit was issued, but -- 

  CHAIRPERSON GRIFFIS:  No, it couldn't have 

been from here, but -- 

  MR. SHER:  Denzell Noble's letter says 
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they weren't going to issue any permits until after 

the Board finished with the thing.  I don't know 

whether that's been approved or not. 

  CHAIRPERSON GRIFFIS:  Okay.  Sorry for 

interrupting so much.  Anything else? 

  MR. GLASGOW:  Next witness is Mr. Terry 

Peay.  Would you please identify yourself for the 

record, and proceed with your testimony. 

WHEREUPON, 

 TERRY PEAY 

was called as a witness and, having assumed the 

witness stand, testified as follows: 

 DIRECT TESTIMONY 

  BY MR. PEAY:  Mr. Chairman, members of the 

Board, my name is Terry Peay.  I am a representative 

of 3060 M Street, which is the adjacent property owner 

to the proposed club.   

  To give you a little background on the 

property, we own about 100,000 square feet which is 

currently used by the Department of Education for 

parking school buses on the site, and directly to the 

south of that on M Street, we just constructed another 

400-space parking facility that is also currently 

under lease.  Both of those contracts -- our 

properties are under lease.  So they are not available 
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during night or day for any other use. 

  It is very -- There's a lot of parking 

there, but a lot of them are under contract.  So they 

are not available for other people to use them.s 

  We have plans to build approximately 

1,600,000 square feet of office space on those 

properties.  All of those, along with -- I guess you 

would speak to all the other people that are here in 

opposition -- are really targeted toward large Federal 

agencies.  As most of us know, in light of 9-11, most 

of those buildings will require no public parking, 

probably no parking on the street surrounding the 

buildings. 

  So it is very unlikely that anybody would 

be able to use or count the on-street parking or that 

the parking garages for those structures would be 

available to the public in the evenings.   

  So it may appear that there is a lot of 

development or that there is a lot of parking lots, 

but I think if you looked at a closer count, that it 

is really not what it appears at the surface. 

  My concerns are basically that the 

applicant is utilizing street parking, which is really 

part of the entire community and not really something 

to be counted upon and set aside for a particular 
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variance. 

  The second one is that there ought to be 

off-street parking, and it should be in close 

proximity.  There are not sidewalks in a great deal of 

that area, even on 1st Street.  You walk on dirt 

roads.  They are uneven, even on Patterson Street.  So 

that presumably means people walk in the middle of the 

street, too, and at night that can present a problem.s 

  Also, there will be traffic congestions  

that are being dealt with on the property, but I think 

everybody has talked about that, and I won't deal with 

that. 

  The development plans that we have and, I 

think, that are anticipated for the rest of the area 

will provide or require all of us to provide off-

street parking, and we think that's a test that 

everybody in the neighborhood should be obligated to 

uphold. 

  I would reaffirm that, if there are leases 

for parking, it should be with the property owners and 

for a term that extends to the term of the lease 

and/or the occupancy that is granted, because if you 

have a lease that turns over with the parking 

operator, they can't commit property owners. 

  I know all the property owners there have 
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got long term plans, and they are not about to sign 

long term leases for parking on their sites.  So a  

parking operator might sign it, but they are on a 

month to month basis with the owners of those sites, 

and so the same standard that holds to us to provide 

off-street for the term of a building, its occupancy, 

should be the same that applies to the applicant. 

  CHAIRPERSON GRIFFIS:  Good, thank you, Mr. 

Peay.  Quick question.  In terms of the potential 

development, which you have heard, everyone concurs 

that that is perhaps eventually going to happen.  Do 

you not agree that, with the testimony from the 

applicant, that there is essentially swing parking 

time.  And just talking about what you are saying is 

that they should be able to maximize the on-street 

spaces.  Would you not say that your million and six 

commercial square footage will empty out before the 

nightclub might be in full operation? 

  MR. PEAY:  Yes.  It might empty out, but 

as I mentioned, those garages are probably -- 

  CHAIRPERSON GRIFFIS:  No, I'm not talking 

about garages, just addressing the on-street.  Would 

you not think, if it developed the way you are 

projecting as all commercial, that the on-street 

parking after business hours would be underutilized? 
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  MR. PEAY:  Not if the Feds are there, one; 

or two, not if there are restaurants or other 

activities that would be in those buildings, because 

they will be using -- 

  CHAIRPERSON GRIFFIS:  Well, do the Feds 

work late?  Is that what it is? 

  MR. PEAY:  Well, they don't allow parking 

typically in front of their buildings. 

  CHAIRPERSON GRIFFIS:  Oh, you saying -- So 

like ATF, which we are talking about, perhaps that 

street parking would be removed? 

  MR. PEAY:  Yes. 

  CHAIRPERSON GRIFFIS:  Or not allowed. 

  MR. PEAY:  Or permitted parking only.   

  CHAIRPERSON GRIFFIS:  So you're going to 

start losing it that way.  You bring up an interesting 

point, actually, in one of your submissions, I think, 

talking about your property, talking about retail on 

the first floor.  There you have a mixed use. 

  You have given testimony to the fact of 

you may have government users, but would not be able 

to lease out the parking on off-hours, but how would 

you facilitate doing a mixed use or a restaurant or 

parking in your building? 

  MR. PEAY:  It would depend upon the 
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government agency and the use, because some agencies -

- ATF had planned on having retail as part of their 

overall development, but there is no parking available 

for that retail use in the building or in the 

surrounding area. 

  So it depends on the agency.  Some 

agencies require full building occupancy, floor to 

ceiling, in the garages, and some will allow some, but 

that doesn't mean you will be able to use their 

parking. 

  CHAIRPERSON GRIFFIS:  So your point is 

more of it's unpredictable what is going to happen, so 

how could we rely on it?  Is that what you're saying? 

  MR. PEAY:  Yes, absolutely. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. PEAY:  But if they have leases -- I 

mean, we are not opposed to the use.  They are 

probably fine people.  It's not that.  It's if there 

is a lease, we would have to require to provide 

parking, and that if they have a lease for the term of 

their occupancy, then just I think we support what the 

Office of Planning has recommended.  But it should -- 

  CHAIRPERSON GRIFFIS:  I see.  When you 

develop this building, if you had a user that wouldn't 

preclude some type of off-hour parking in your parking 
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structure, you would be amenable to parking some of 

the patrons of the club? 

  MR. PEAY:  Sure.   

  CHAIRPERSON GRIFFIS:  Okay.  That's for my 

interest, not like it's going to inform -- Anyway, 

okay.  Any other questions by the Board?   

  MEMBER MILLER:  I just want to follow up 

with Mr. Sher.  I think  you made a recommendation 

that any C of O should be tied to the terms of the 

lease, but that one lease could follow another, but 

there should be some scrutiny when that happens. 

  I'm wondering who you envision doing that 

scrutiny, DCRA or how do you envision that? 

  MR. SHER:  Yes, I guess I reluctantly have 

to say that probably once it gets out of the Board's 

jurisdiction, unless you somehow crafted an order that 

required it to come back here for your review, which 

would be unusual in my experience, it probably has to 

be DCRA. 

  The sad fact is that that is difficult.  

Hasn't been a Zoning Administrator now for four or 

five months, and many months before the one who was in 

there before.  The continuity of that, the degree of 

expertise, the ability to scrutiny those things -- 

scrutinize those things -- I wish it were better, but 
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I think that's all you can do. 

  CHAIRPERSON GRIFFIS:  Anything else?  Any 

cross-examination to the testimony you have heard?  

Mr. Hellman, any cross-examination?    Could you turn 

on a microphone, please.   

 CROSS-EXAMINATION 

  BY MR. HELLMAN:  Thank you.  I think in 

order to stay focused on the matter before us, which 

is the 100 parking spaces, I sense 15 different ways 

of expressing the same concern as to where are those 

100 parking spaces, and -- 

  CHAIRPERSON GRIFFIS:  This is going to a 

question, cross-examination? 

  MR. HELLMAN:  Well, the question is, you 

know, for Mr. Peay to say he's got plans for 1.6 

million square feet of office space, which I agree 

with, to say that it is all going to be Federal, and 

to say that the Federal is going to be -- is going to 

preclude the use of the garages at night -- 

  CHAIRPERSON GRIFFIS:  You're keying it up 

a bit too long here.  What's the question to Mr. Peay? 

  MR. HELLMAN:  Do you have any assurance 

that you've got 1.6 million square feet of office 

space to be built that is going to have garages that 

are going to be excluded from any public use? 
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  MR. PEAY:  No, but I can guaranty you, the 

parking that is there is under contract and is not 

available for anybody's use but the existing tenants. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. HELLMAN:  And my comment for -- or my 

question for Mr. Sher is:  There were inconsistencies 

in the comments that he was making.  He was observing 

that this is a neighborhood in change, which it is.  I 

mean, it's all vacant lots right now. 

  CHAIRPERSON GRIFFIS:  Direct the question 

right to him.  What's the question. 

  MR. HELLMAN:  So the question is:  Why 

would it be reasonable to expect any vacant lot to 

anticipate anything long term, and then why would it 

be unreasonable to anticipate when new buildings get 

built that those garages would be economic units and 

even -- an aside on that, on the Federal government, 

we are running bigger and bigger deficits.  We may get 

more creative about how to make money. 

  MR. SHER:  Was there a question in there 

somewhere? 

  MR. HELLMAN:  The question is, you know, 

why shouldn't -- I guess what you were saying is you 

would support the Office of Planning's recommendation 

of a lease, but you were not -- I guess you were 
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setting the stage for the fact that it really needs to 

be a dynamic setting, which is it may be a different 

100 spaces at different times. 

  So the question is -- and I guess -- 

  MR. SHER:  There is no question.  I don't 

have an answer.   

  CHAIRPERSON GRIFFIS:  All right.  Anything 

else?  Mr. Gell?  Mr. Gell, the cross examination? No 

cross?  Okay.   

  MR. GELL:  Mr. Chairman, Mr. Garrish had 

expected to be here.  He is the Managing Director of 

Capitol Square Management, LLC, which owns the -- I 

had said five, I think, incorrectly, before.  There 

are really six properties in that neighborhood. 

  I would ask the Board's leave to 

distribute copies of the testimony that he was going 

to give, if that would be okay. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. GELL:  And attached to that are some 

downloads from two websites for two nightclubs which 

show the level of activity that they anticipate or 

hope to have during the day, and I believe there's 

been testimony as well from the applicant that they do 

intend to use this property during the day. 

  I think there's been inadequate addressing 
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of the parking needs during the day.  Everything has 

sort of been assuming that we are talking about 

nighttime when there aren't other competing uses. 

  Secondly, Mr. Garrish wanted to emphasize, 

as he does in his testimony, the fact that the parking 

is intolerable in that neighborhood.  I have tried to 

park there, but I'm not going to testify, since I 

haven't been sworn. 

  CHAIRPERSON GRIFFIS:  Let me ask some 

clarifications here.  First of all, have you 

distributed this to the parties and applicant? 

  MR. GELL:  I did give a copy to Jay and -- 

  CHAIRPERSON GRIFFIS:  Good.  The copies, 

as you say, the attachments are other, I guess what 

you are saying is similar nightclubs.  What are the 

other similarities?  Are these all the same owner? 

  MR. GELL:  Two nightclubs -- No, no.  

There are just two nightclubs which have the size 

available to house conferences, seminars, corporate 

functions and so forth that take place not at a time 

when the nightclub is in operation for its normal 

nightclub, but during the day.  After all, it's space, 

but this has a serious impact on the property during 

the week, during the day, on the parking. 

  CHAIRPERSON GRIFFIS:  Okay.  Good. 
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  MR. GELL:  As to the -- We don't 

understand why the property is -- why the nightclub is 

going to be open at four o'clock for happy hour or for 

whatever, since many other nightclubs really start at 

5:30 or 6:00.  But be that as it may, the availability 

of an easy source of drinks, of liquor, will have, we 

believe, a deleterious effect on the efforts of the 

District to help alcoholics get themselves off their 

alcoholic habits, and other people who are dependent 

on drugs as well. 

  The availability of this so close in the 

neighborhood, we think, is an element that can be 

considered by the Board.  Perhaps the Board disagrees, 

but we did just want to make that point. 

  We have three buildings that are leased to 

the District for these purposes.  We are afraid the 

District may decide to move out of the neighborhood if 

this nightclub is there, because of the impact it will 

have on the ability of these clients to wean 

themselves off of their habits. 

  Anyway, the testimony speaks for itself, 

and I think many of the points have also been made 

from my questions and through the testimony of others. 

So I'll leave it at that. 

  CHAIRPERSON GRIFFIS:  Excellent.  Very 
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good.  Thank you very much.  Let's move on then to 

persons in opposition.  You wanted to cross, Mr. Gell? 

  MR. GELL:  No.  I think that what would 

happen is I would end up closing, and I shouldn't do 

that now. 

  CHAIRPERSON GRIFFIS:  That's true. 

  MR. GELL:  Thank you. 

  CHAIRPERSON GRIFFIS:  Let's mention, Mr. 

Gell is representing a client and is the attorney on 

it, and was not to give testimony.  So there would be 

absolutely nothing to cross.  His submission and the 

testimony is in the letter form. 

  What I anticipate doing, if people are 

going to give testimony, they can come forward and 

have a seat and get ready, while I buy time and run my 

mouth. 

  I would imagine we are going to try and 

wrap this up this evening.  We will set this for 

decision making.  I will have certain things that can 

be put into the record, and I bring that up only 

because in the written testimony that was just 

submitted, I will allow the opportunities of all the 

parties and participants to address that, if they 

think that it is needed.  But I don't necessarily 

think it is going to be required, but there it is. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 173

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  Very well.  Let's turn to my very far 

right. 

WHEREUPON, 

 DIANE PRATT 

was called as a witness and, having previously been 

duly sworn, testified as follows: 

  MS. PRATT:  Good afternoon, Mr. Chairman 

and members of the Board.  For the record, my name is 

Diane Pratt.  I am a representative of the Bristol 

Group, which is the manager for the property known as 

Square 712 bounded by 1st Street, N.W., M Street, L 

Street, and the railroad tracks.  The old Woodies 

warehouse is the existing building that sits there, 

and there is a vacant property that is right now under 

lease to the Greyhound bus station where buses are 

parked there pretty much 24 hours a day, although the 

vehicles do change. 

  Due to the lateness of the hour and the 

other people that need to testify, let me say that my 

client is in concert and shares the concerns that were 

raised by the other property owners that were here as 

related to the parking issue before this Board. 

  We are looking, and right now actively 

marketing, the property for development, primarily to 

Federal tenants, but are trying as well to work in 
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concert with the Office of Planning to represent some 

of the first story retail that they would like to see 

there as well. 

  As you heard earlier, that is an issue 

that we are all working through, as many of the 

Federal agencies are not allowing that as they move 

forward, as well as restricted parking that they do 

have. 

  That speaks to future development, but 

currently now, I will just wrap up and say that we 

would certainly support the Office of Planning's 

recommendation that specific lease be in place.   

  I do want to say that one of the main 

reasons we are here today is that the Georgetown 

Parking, who is the manager for the parking on the 

Bristol site, wrote in error without conferring with 

the owners -- wrote a letter without conferring with 

the owners, in essence offering to work out an 

agreement for about 300-400 parking spaces.   

  The owner has made a decision that that 

would not be appropriate, based on the short term 

relationship that they have with that parking manager, 

as well as with the long term lease they have for the 

remainder of the site. 

  We are supportive of the other 
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recommendations that the Office of Planning has moved 

forward with. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  I'm going to have you all testify.  Then 

we will take Board questions and cross-examination of 

everybody, if there is any. 

WHEREUPON, 

 MICHAEL FOMALONT 

was called as a witness and, having previously been 

duly sworn, testified as follows: 

  MR. FOMALONT:  Good afternoon, Mr. 

Chairman, members of the Board.  For the record, my 

name is Mike Fomalont.  I am here today representing 

the Penrose Group.  The Penrose Group is the owner of 

60 L Street, N.E., which is Square 672, Lot 32.  Also, 

we are the owners of First M Street, which is Square 

711. 

  As the owners of properties that are in 

close proximity to 33 Patterson, we are concerned 

about the variance from the District's parking 

requirements, and we reference with approval the 

District's Office of Planning report filed with the 

Board which refuses to support the application without 

more concrete arrangements. 

  The bottom line is we need -- They need to 
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secure more off-street parking.  Furthermore, I don't 

think the six off-street spaces, when are 106 are 

required, are sufficient, not even close.   

  I also would like to add the importance of 

having leases available, contractual parking 

agreements with the property owners, as opposed to the 

parking lot operators. 

  Lastly, a concern about the traffic, 

parking, and also security issues. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  We appreciate your testimony. 

WHEREUPON, 

 STEVE BRAESCH 

was called as a witness and, having previously been 

duly sworn, testified as follows: 

  MR. BRAESCH:  Good afternoon, Mr. Chairman 

and members of the Board.  My name is Steve Braesch.  

I am here this afternoon representing Greenbaum and 

also Montgomery Road One Limited Partnership which 

owns a 100,000 square foot site at the corner of 90 K 

Street, N.E.  It's just south of the property in 

question. 

  The Montgomery Road property can be 

developed to a density of about a million square feet. 

 We have development plans for the property which are 
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consistent with the neighborhood, and that is 

commercial office space and associated uses, which 

could include some ground level retail or other 

associated use that tenants would like in a building. 

 We currently have a building application permit in 

for a portion of that site. 

  One perspective, I think, which we can add 

to the neighborhood which has been talked about in 

some generalities this afternoon is that we've been 

property owners in the neighborhood for a long time.  

  We have developed 1.5 million square feet 

in the neighborhood of office and related uses since 

1986.  Of those buildings that we have constructed, 

there are five separate buildings.  The parking is a 

key element here. 

  I would say, of those 1.5 million square 

feet, we've provided approximately 1300 underground, 

off-street parking spaces.  Of those 1300, zero of 

those spaces are available to the public, for two key 

reasons.  The first is those spaces are either related 

to a government occupant in the building who won't 

allow it for security reasons, or second, for users in 

the building to have additional hours of extended use 

of the buildings. 

  There is a quasi-government agency that 
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operates from five in the morning until 9:00 p.m.  

There is also a major news agency that works from five 

in the morning to 11:00 p.m. or 24 hours a day, 

depending on world events.  Those spaces are never 

available to the public, and they will probably not be 

available to the public for sometime to come. 

  I think the second issue of off-street 

parking does relate to the development sites that are 

available in the neighborhood.  The 90 K Street site 

and another parcel in the neighborhood are about 

220,000 square feet of land.  We see a relatively, you 

know, short to medium term development horizon for 

those. 

  We do park cars on one of those sites 

currently.  We would not enter into a long term 

agreement or allow a parking operator to, just simply 

so that if a development opportunity came along, the 

site was not encumbered to prevent that development.  

It's a real simple process. 

  I think our concerns mirror those of the 

other property owners who have requested denial of the 

variance as it has been applied for.  We would concur 

with that and hope that the Office of Planning 

recommendations are followed very closely.  Thank you. 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 

 (6:00 p.m.) 

  CHAIRPERSON GRIFFIS:  Thank you. 

WHEREUPON, 

 SCOTT MOSELEY 

was called as a witness and, having previously been 

duly sworn, testified as follows: 

  MR. MOSELEY:  Good afternoon, Mr. Chairman 

and members of the Board.  My name is Scott Moseley.  

I am here before you today representing Akridge Real 

Estate Services in support of the Office of Planning's 

recommendation. 

  Akridge is the contract purchaser of 

property in Square 711, currently owned by Penrose at 

the northeast corner of the intersection of 1st and M 

Street.  The property there is about 300,000 square 

feet.  We can develop by right about 1.9 million 

square feet of commercial space there. 

  The nice thing about our site is that it 

is uniquely suitable for large Federal agencies, 

similar to the ATF just north of our property, and it 

is likely that that is the type of tenant that we will 

be targeting. 

  Just like some of the folks before me have 

said, that the parking situation there will probably 
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be the same, in that none of those spaces at anytime 

of the day would be available for public use. 

  We share the same concerns as 3060 M, Mr. 

Peay, in terms of traffic, public safety, and we share 

concerns over the applicant's failure to secure long 

term parking leases with property owners, not merely 

just possibilities of getting parking agreements or a 

count of these kind of short term, nebulous 

agreements. 

  So again, in conclusion, I agree with the 

Office of Planning report, and I request the denial of 

the variance application.  That's it. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Is that everyone that's going to give testimony today 

then?  Very well.  Mr. Hellman, do you have any cross-

examination questions of the witnesses you have just 

heard testimony from? 

  MR. HELLMAN:  My question is the same one 

that I asked Terry Peay, which is:  What assurance do 

you have that all of the property that you are going 

to develop is going to be developed almost like a 

fortress and will not really participate with the 

economy of the city in a 24-hour sense, 

notwithstanding the news agency or two that you have 

that works later hours? 
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  I mean, it just sounds to me like it's all 

speculation. 

  CHAIRPERSON GRIFFIS:  So if I understand, 

 the question is how can you guaranty the future and 

the development that you are projecting now that would 

preclude any sort of shared parking in your buildings? 

  MR. MOSELEY;  I can't. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. BRAESCH;  Again, I think we certainly 

don't have a crystal ball and know what is going to 

happen in the city.  I think the city has identified 

from the planning point of view that that is going to 

be an office environment in that corridor. 

  The GSA has expressed a great deal of 

interest in being in that environment.  Our experience 

is that either government or quasi-government agencies 

occupy about 85 percent of the space that we have 

built so far. 

  CHAIRPERSON GRIFFIS:  Okay.  I'm sorry to 

interrupt you, but before we go too far into it -- I 

mean, the Board is fully and well aware of the 

realities, but I think the question is posed to you:  

Can you absolutely, 100 percent predict the future?  

The answer was, no.  You said, not a crystal ball.  We 

can just run down the line.  I imagine it's the same 
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answer. 

  MR. FOMALONT:  Not a crystal ball. 

  CHAIRPERSON GRIFFIS:  Right.  So there's 

the potential that something creative could happen.  

The reality is, and what you are projecting out, 

obviously, is not that type of program.  Okay, I'm 

clear on that.  Any other questions? 

  MR. HELLMAN;  No. 

  CHAIRPERSON GRIFFIS:  Does the ANC have 

cross-examination of the witnesses?  Mr. Glasgow? 

  MR. GLASGOW:  No, sir. 

  CHAIRPERSON GRIFFIS:   Mr. Gell? 

  MR. GELL:  I would just ask the gentleman 

that answered -- asked the last question how they see 

the probability.  If not the 100 percent likelihood, 

what is the probability that -- 

  CHAIRPERSON GRIFFIS:  Okay.  I see.  Let 

me -- and I think it's a good perspective to think 

about.  I think it's almost a rhetorical question, and 

I think the Board is fully aware of it. 

  What I've heard, and my understanding is, 

that clearly the program, clearly the mission, the 

marketing, the money, is going toward something 

different than what might be envisioned or being 

proposed by Mr. Hellman.  The reality could be 
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something different. 

  So in terms of actual odds, who knows?  

But I think we are clear on what the reality is.  You 

know, Mr. Hellman, lastly, has posed an interesting 

point.  The city is looking for lively streets, an 

animated area, a lot of mixed use.  You know, master 

plans are wonderful things and often beautiful 

documents, but we can't predict what it is going to 

be. 

  Okay.  Anything else?  Thank you all very 

much.  I thank you for your patience.  Oh, I'm sorry. 

 Ms. Miller has one question for you. 

  MEMBER MILLER:  I have a question for any 

of you.  You basically were recommending that the 

leases be with the property owners.  This is basically 

a logistical question.  I think, in some instances, I 

gather there are parking companies that lease from the 

property owners, and in those cases would you envision 

a lease with both parking company and the owner or 

just the owner? 

  MS. PRATT:  I think what we were most 

concerned about is that, for example, as I related our 

direct experience here, the parking manager had moved 

forward without conferring at all with the 

availability and the desirability from the owner's 
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perspective. 

  The actual legal representation of it 

could very well either be a lease directly with the 

owner, which is -- it is indeed probable that that 

could happen -- or indeed it could be with the parking 

manager with the approval of the owner. 

  So you've got a variety of ways to 

approach that. 

  MEMBER MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Interesting.  Okay, 

anyone else want to respond to that question?  Very 

well.  Any other question by the Board?  Well, then I 

can reiterate, thank you very much, and I appreciate 

your patience for coming down here this evening. 

  I think that would finalize our hearing 

except for closing remarks by Mr. Hellman, if I am not 

mistaken.  We do have several submissions which have 

been documented in the exhibit form.  So I am not 

going to run through all of those and all the letters 

in support and also in opposition.   

  So to that, Mr. Hellman, you have about 10 

minutes or so at most to do closing remarks. 

  MR. HELLMAN:  Thank you, Mr. Chair.  We 

were before you today with a very narrow and simple 

issue, and that is that we have an existing building 
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that is unique.  It creates practical difficulty for 

the adaptive reuse because of the parking required 

and, hence, we have to come up with a solution. 

  The objections that we have heard and the 

report from the Office of Planning all focus on the 

importance of providing the 100 required spaces off-

street.  We have acknowledged that that is the opinion 

of many. 

  We also feel that it is not inconsistent 

with the business philosophy and the quality of the 

club, as an additional provision of service to the 

clientele.  Hence, my proposal of that condition in 

the order that I am asking the Board. 

  I believe that what I have written is -- 

as a practical matter, is exactly what the Office of 

Planning and the others are asking for.  We are saying 

that the club cannot be open if there aren't 

provisions i place for 100 off-street spaces. 

  Mr. Gell's concern that maybe the club 

would operate an afternoon seminar program -- Well, if 

it does that, it has to have the 100 off-street 

spaces.  The likelihood is, if it was going to do an 

afternoon event, it would be on a Saturday or a 

Sunday, in which case it would be easy to have the 100 

off-street spaces. 
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  We don't argue with any of the witnesses 

that, in the Monday to Friday normal business hours, 

parking is at a premium there.   

  I also feel that -- and the Chair has been 

sensitive to this -- that the image of the city as a 

lively and delightful place to be -- Some of the 

members of the Board have listened to a little of my 

research on how computers are changing the world and 

virtual adjacency.  If we don't create a city where 

the experience of being here is magic, there's no 

reason to be here. 

  The importance of Michael and Lillian as 

people -- and I wouldn't be working this hard on this, 

if it wasn't for the quality of them as well -- is 

that they are going to create a club that my son, the 

musician, would actually be able to perform; because 

it would be safe, it would be high quality, it would 

be elegant. 

  I mean, my parents used to go to 

nightclubs.  I grew up in New York.  Now the things 

that were attached to Mr. Gell's clients' testimony I 

find to be spurious and irrelevant.  The fact is the 

beauty of the condition that I put here is it's 

simple, it's direct, it's tangible, and it addresses 

the issue. 
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  The other thing I would mention is, in 

order for the club to operate, they have to get a 

liquor license renewed every two years.  So with 

agreeing to stay in contact with the community, 

because he's a neighbor, he wants to be -- He wants to 

help improve the neighborhood and be a good citizen. 

  If there's a problem, the ANC and the 

community is going to have an opportunity every two 

years to revisit it, plus we said that we would make 

available information about the contractual 

arrangements.  But what's been happening now -- I 

mean, I had appealed to the Board earlier to have this 

hearing on July 29th, if you recall, and the Office of 

Planning had expressed an inability to get their 

report done in time.  So you delayed it. 

  What's been happening is -- 

  CHAIRPERSON GRIFFIS:  For that and other 

reasons. 

  MR. HELLMAN:  Okay.  I'm not making a 

criticism of the Board. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HELLMAN:  But what I am saying is 

there are people that are being hurt right now, that 

the construction drawings have been approved but for 

this issue.  So a permit can't be issued until the BZA 
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makes a ruling. 

  The talent to do the electronics and the 

audio and the lights in a club like this is hard to 

come by, and Michael, I mean, has been eat, sleep and 

breathe this concept for years, and he hired one of 

the best architects in the business, an award winning 

architect.  They built a model of what they are 

building.  I haven't showed you those pictures, 

because it's irrelevant except that time is really 

critical, and Michael is going to be an amenity to 

this neighborhood and, in fact, all of the people that 

have expressed criticism are going to turn into great 

fans. 

  What this city needs is examples of how to 

do this right.  He's going to have a non-smoking 

lounge as one of the rooms within the building, so 

that you don't even have second-hand smoke.  I mean, 

there's that level of sensitivity and concern. 

  So I ask the Board, please, issue the 

order with that condition, and we will perform; and if 

he doesn't perform, he's closed.  He's not going to be 

closed.  You see his boss.  Where is she?  She's out. 

 I mean, there's responsibility here.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Hellman.  I do think that it is 
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appropriate to set this for decision making, as I 

would like to have several submissions should be brief 

and not take long to compile.   

  First of all, Mr. Hellman, a lot of the 

concern that's come up today is just tightening, one 

might say, the parking management plan.  What I'd like 

to do is have you expand on what you have already 

submitted, but to put in a few more specificities of 

how your condition and your draft would actually be 

met. 

  I think we should, in fact, allow for the 

parties and the ANC to submit brief findings and 

conclusions and, in addition, I would ask for any 

draft conditions that they seem to be appropriate for 

the Board's deliberation on. 

  Was there other information that we 

needed?  Is anyone aware? 

  VICE CHAIRPERSON ETHERLY:  Mr. Chair, I 

might note, perhaps not necessarily as a firm point of 

documentation for requirements, but based on the 

testimony that we have heard, if there is a need to 

return -- and this might get caught up in the revision 

of the parking survey.  If there is a need to return 

to the parking survey, to update that to reflect some 

of the testimony that we have heard, I think that 
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would be very helpful.  But I do feel strongly that 

there probably will be a need. 

  We talked a little bit about it, but in 

some of the documentation that was provided with 

regard to the -- shall we say, the menu of services or 

programs that would be made available at the facility, 

there is indeed reference, of course to some of the -- 

to certain types of events that would be hosted, 

whether they are conferences or weddings. 

  I do believe that those types of -- To the 

extent we can get greater detail on perhaps what the 

distribution or percentage of events at the proposed 

facility would cover, weddings, receptions or those 

types of things, I think that will also help inform 

our understanding of what the parking demand is going 

 to be for this facility. 

  CHAIRPERSON GRIFFIS:  Good.  With that, 

just the estimation of -- We've talked about 

occupancy.  I mean, what is going to be the -- I think 

the easiest way to do it is to give us the code 

occupancy on this building.  If it is what it is on 

the cover sheet, then you can just state that. 

  MR. HELLMAN:  And that was the high side, 

Mr. Chair. 

  CHAIRPERSON GRIFFIS:  No, I understand.  



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 191

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It's very small.  You figured the square footage 

computation.  But we know how to deal with that, and 

we know what that number is, and also the employee 

count, which you stated on the record.  But in nice 

bullet point form -- I tend to agree.  Just revisit 

the parking survey.  You can attach that into the 

parking management plans and anything else.  This is 

not preclusive from additional information, but we 

want to make sure you definitely hit these. 

  Others?  Ms. Miller? 

  MEMBER MILLER:  Well, I just want to throw 

this out with respect to timing seeming to be of the 

essence, because I anticipate that one of the issues 

that we are going to be deliberating on is whether, in 

fact, you should have a lease in place for the 100 

spaces.  If we don't decide that until the decision 

date, then there will be another lapse in time, if 

there is no lease in place.  Am I right?  I just 

wanted to throw that out with respect to time. 

  MR. HELLMAN;  Well, I appreciate that.  

Where I am concerned is why the condition that I've 

written doesn't hit the nail right on the head and 

don't make it anymore complicated than it needs to be. 

  CHAIRPERSON GRIFFIS:  I think we can get 

to that.  In terms of that issue, in terms of showing 
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a signed lease before we approve it, I think we would, 

in fact, condition if we get to that level of having a 

lease to be in place in order to open, because we are 

not going to be reviewing the leases as we go.   

  MR. HELLMAN:  But, you know, Mr. Chair, 

these are properties that are all in some state of 

evolution. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. HELLMAN:  So the question is what's 

the term of that lease that we have to show you?  What 

I did is I said we have to always have an arrangement 

for 100 spaces. 

  CHAIRPERSON GRIFFIS:  I totally 

understand.  The Board is not disagreeing with you.  

We are trying to flesh out what are the other issues 

that are going to be coming at us that we will have to 

address, deliberate, and decide on.  That's the only 

reason why. 

  MR. HELLMAN:  But given that the use issue 

is not in front of us -- I mean, use is not the issue. 

 I think, though, what people are objecting to, 

really, is the use and not the parking. 

  CHAIRPERSON GRIFFIS:  You may well find 

the Board is exactly aligned with you.  But part of 

our job is to pose all the questions and get all the 
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information imaginable. 

  Okay, any other submissions that are 

required, requirements?  I'm going to ask the parties 

if they would -- Well, no.  I am going to need the 

parking management plan submitted.  How long is it 

going to take you to put that together for the Board? 

  MR. HELLMAN:  One day.  I mean, I think we 

actually did it, because after the OP report we 

actually revised the parking management plan and e-

mailed it to them that was redlined.  So, Mr. Chair, I 

believe -- Okay.  How short a time period could you 

put on the submissions so that you could make a 

decision? 

  CHAIRPERSON GRIFFIS:  Well, I am going to 

give -- Once you serve the parties, I'll give them 

seven days to respond to it, and then at that point we 

will have the submission of conclusions, findings of 

fact and conclusions of law.  That would put us out to 

a frame of -- Depending if you submitted it tomorrow, 

served, and we start the clock on Thursday, that is to 

the next Thursday, a week for findings and 

conclusions.  Is that acceptable to the parties and 

applicant -- and proposed conditions? 

  MR. GLASGOW:  When would that be due, Mr. 

Chairman? 
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  CHAIRPERSON GRIFFIS:  That's what I'm 

about to figure out, if I add up all these things.  I 

think we can do it in -- what did I just add, two 

weeks?   

  MR. MOY:  It will be about two weeks, if 

the applicant can -- Assuming the applicant submits 

the information tomorrow, then we are looking at the 

following Thursday, which would be September 18th, for 

findings -- 

  CHAIRPERSON GRIFFIS:  For responses, 

right. 

  MR. MOY:  For responses, right. 

  CHAIRPERSON GRIFFIS:  The response to the 

management plan. 

  MR. MOY:  Responses, September 18th; and 

then findings of fact and conclusions of law, 

September 25th, which is the following Thursday. 

  MEMBER ZAIDAIN:  Mr. Chair, I hate to 

throw a monkey wrench in all this, but just to make 

sure I'm clear, what is being asked of the applicant 

to submit tomorrow?  What is the applicant stating 

they will submit tomorrow? 

  CHAIRPERSON GRIFFIS:  A revised and 

concise parking management plan based on the 

information that we have asked for and based on some 
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of the testimony that we have heard today. 

  MEMBER ZAIDAIN:  Well, this is the survey. 

 I don't think the plan.  Correct? 

  CHAIRPERSON GRIFFIS:  No, and then the 

survey is just to be updated and revisited and 

attached to the management plan. 

  MEMBER ZAIDAIN:  Are you pretty clear on -

- Mr.  Hellman, are you pretty clear on what we mean 

by a management plan, parking management plan? 

  MR. HELLMAN:  I thought we had done it.  

So, I mean, I guess the answer is maybe I'm not as 

clear.  Should I show what the parking management plan 

that's been submitted?  That's easy to mark off on 

this table.  I mean, we could mark off the two parking 

lots that have been questioned today by the owners. 

  MEMBER ZAIDAIN:  That's all requesting to 

be updated.  Correct? 

  CHAIRPERSON GRIFFIS:  That's right, 

Exhibit Number 41. 

  MEMBER ZAIDAIN:  There's two documents 

we're talking about that should be updated.  One is 

the survey, the one that everybody didn't like being 

called a plan.  So we should call it a survey.  That, 

and then this document that the Chair is holding up.  

Well, what's the exhibit number? 
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  CHAIRPERSON GRIFFIS:  It's Exhibit 41.  

It's what the survey was attached to originally. 

  MR. HELLMAN:  And that exhibit talks about 

the valets.  It talks about security.  It talks about-

- 

  CHAIRPERSON GRIFFIS:  We are allowing you 

to revisit it, noting the testimony that you have 

heard today. 

  MR. HELLMAN:  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  MEMBER MILLER:  Mr. Chairman?  I don't 

know if you said this or not.  I think there was 

testimony Mr. Gell submitted that the parties have an 

opportunity to respond to all the submissions. 

  CHAIRPERSON GRIFFIS:  What? 

  MEMBER MILLER:  A further submission that 

you said could come into the record was response to 

the testimony submitted by Mr. Gell on behalf of his 

clients who couldn't be here. 

  CHAIRPERSON GRIFFIS:  Yes.  I was going to 

-- Hold up, MR. Hellman.  Do you want an opportunity 

to respond?  I mean, you touched in your closing, 

which is what I anticipated.  Do you need time to 

respond in writing at all? 
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  MR. HELLMAN:  I don't believe so, but I 

mean, I guess a response should be incorporated in 

what we give you for a parking management plan. 

  CHAIRPERSON GRIFFIS:  That's true, and in 

your findings of fact and conclusions and all of that. 

 Excellent.  So, no, I don't think we need any 

separate submissions.  Okay, we are going to get an 

updated management plan.  It will be served to the 

parties on Thursday.  A week from that Thursday is 

going to be what date? 

  MR. MOY:  September 18th. 

  CHAIRPERSON GRIFFIS:  Okay, September 

18th.  Then responses from the parties would be due to 

the Office of Zoning.  A week from that would be our 

last filings of findings and conclusions. 

  MR. MOY:  Which is the 25th. 

  CHAIRPERSON GRIFFIS:  Which means we could 

hear this on the 30th.  Is that correct? 

  MR. MOY:  We could hear it on the 30th or 

October 7th.   

  CHAIRPERSON GRIFFIS:  Yes.  My gosh, we 

are right there at our first meeting for the public 

meeting.  Let's do that.  We are going to set this for 

decision making October 7th.  That will probably mean 

we can put it first in the morning, and we'll go from 
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there, which means we can buy some more time, 

fortunately.  But if there is more time needed -- 

Well, we'll coordinate that. 

  MR. GLASGOW:  Mr. Chairman, in our 

response on September 18th, we would also like to 

further address the reason why we think a lease is 

important versus the proposal that's been made by Mr. 

Hellman. 

  He's got the parking management plan.  I 

guess, depending on what he says in the parking 

management plan, there may or may not be something 

raised there, because there's supposed to be a 

response. 

  CHAIRPERSON GRIFFIS:  Well, I don't see 

that. 

  MR. GLASGOW:  Fine.  I just want to make 

sure that, if we are getting into that, that that's 

not ruled or relevant. 

  CHAIRPERSON GRIFFIS:  Yes, I think that's 

what it is, and then it goes to the basis of what 

we've heard today. 

  All right.  We are going to go then to 

Friday, the parking management plan is now due and 

served to the parties.  Are we getting that next 

Friday?  Let me run through the schedule here. 
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  A week from that Friday is what date? 

  MR. MOY:  It will be the 19th. 

  CHAIRPERSON GRIFFIS:  The 19th, which 

would be responses due.  Then we can accept the 

findings and conclusions a week before the 7th.  Is 

that correct?  So on October 1st? 

  MR. MOY:  October 3rd.  It would be 

October 3rd. 

  CHAIRPERSON GRIFFIS:  Okay, October 3rd.  

Okay.  Mr. Pernell, you had a question? 

  MR. PERNELL:  I just want to be clear that 

we are not going to -- This Board is not going to 

continue to accept opposition or support of this 

application. 

  CHAIRPERSON GRIFFIS:  The record is closed 

except for that which I have just requested. 

  MR. PERNELL:  Okay. 

  CHAIRPERSON GRIFFIS:  Okay, any other 

questions, clarifications?  Let me also say, Mr. 

Hellman, believe me, the Board takes very seriously,  

first of all, businesses starting in this city, 

secondly, construction and timelines.   

  I can tell you, I would say 90 percent of 

applicants ask us and tell us that.  That doesn't 

diminish the impact and the understanding this Board 
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has.  However, in order to provide, frankly, a legal 

proceeding, there are certain things that we are, 

obviously, going to be required to do. 

  So I think this is as quickly as we can 

come to expediting this.  So with that, are you clear 

on dates, submissions? 

  MR. HELLMAN:  I believe I am. 

  CHAIRPERSON GRIFFIS:  Okay.  If not, Mr. 

Moy, Office of Zoning, they all have it.  They will 

absolutely know.  If there's any questions, even in 

the process of what's happening, you could certainly 

call for clarification from them, and they will be 

able to give it.  I am assuming you all know how to 

serve and where and all of that.  Is there any other 

questions, procedurally, clarifications?  Mr. Moy, is 

there anything else for us today in the Public 

Hearing? 

  MR. MOY:  Well, we do have minutes of July 

29th, but we could postpone that. 

  CHAIRPERSON GRIFFIS:  Oh, yes.  Thank you 

very much.  Then if there is nothing further of 

business, I can conclude the September 9, 2003, 

hearing.  Thank you all very much. 

  (Whereupon, the foregoing matter went off 

the record at 6:25 p.m.) 


